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WINTER 2018 NEWSLETTER You will hear these conversations in hushed tones 
outside courtrooms or over lunch during a break, 
“Why did the judge make that ruling?” “How can 

the FAA call expert witnesses that were undisclosed?” It is 
no secret among legal practitioners who appear before the 
National Transportation Safety Board (“NTSB” or “Board”) 
that litigation before the Board is an unmitigated disaster.  
While you, as an airman, have a reasonable expectation to 
receive due process of law (prior notice and an opportunity 
to be heard before an impartial decision maker) before your 
license is revoked, your expectations will be shattered when 
you make your appearance at a hearing before a NTSB law 
judge, when the outcome of that hearing will determine 
whether you continue to fly, perform aircraft maintenance, 
or pursue your aeronautical career. So, why is litigation 
before the Board such a disaster?

First, the principal focus of the Board is to ensure air 
safety, a function the Board shares with the Federal Aviation 
Administration (FAA). Because the FAA promulgates and 
enforces air safety regulations while the Board investigates 
aircraft accidents and makes safety recommendations, it is 
the author’s conviction that the Board views itself as an ally 
of the FAA in pursuing and ensuring air safety. However, 
this alliance comes at a price, and the price is the loss of due 
process for airmen who come before the Board if the FAA 
brings an action to revoke or suspend their certificates. 

Why are airmen not receiving due process of law before 
the Board? The answer to this question is simple. The Board 
has a conflict of interest when it comes to deciding your 
fate as an airman. The statute that authorizes the NTSB to 
adjudicate your future as a pilot does not require the Board 
to decide your guilt or innocence on the facts of your case.  
That is not the standard. The standard by which your fate as a 
pilot or aircraft mechanic will be decided is “that safety in air 
commerce or air transportation and the public interest do not 
require affirmation of the [FAA] order.” Let me be very clear 
and emphatic about this point. The Board is not interested 
in your civil rights. The Board is not interested in the fact 
that the FAA violated its own policies and procedures. The 
Board is not interested if the FAA came upon the evidence 
unlawfully. The Board is not interested if the FAA destroyed 
evidence that would tend to exonerate you or prove that you 
are innocent. Your individual guilt or innocence is of little 
concern to the Board. Remember, the charter and mandate 
of the Board in adjudicating these cases is “safety in air 
commerce or air transportation and the public interest.”  
So, the “public” interest is paramount, not your individual 
interest to hold your certificate as a licensed airman.  
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There are a number of provisions of the Administrative 
Procedure Act (APA) that are supposed to protect you as a 
licensed airman in litigation before the Board. One of those 
requirements is that your case be adjudicated “in an impartial 
manner.” But how can the Board be impartial when its singular 
focus is on air safety and the public interest? How can the 
Board be impartial when the Board views itself as an ally or 
confederate of the FAA in pursuing and enforcing air safety?  
The harsh truth is that the Board cannot and does not conduct 
these proceedings in an impartial manner as required by law.  
Remember, the Board has its own agenda. And the Board’s 
agenda is to maintain safety in air commerce and the public 
interest, and your rights as an individual mean nothing.

When you understand that you have no rights and the 
deck is stacked against you from a public policy prospective, 
then you understand why (1) the Board refuses to sanction 
misconduct by the FAA that in Federal District Court would 
result in a summary dismissal of the charges. Then you 
understand why (2) the judge will never dismiss the charges 
brought against you (no matter how flimsy or unfounded) 
without an evidentiary hearing, so the judge can make a ruling 
in favor of the FAA based upon his “credibility” assessments 
that makes it extraordinarily difficult to the get the findings of 
the judge reversed on appeal.  You then understand why (3) the 
FAA can play games, not disclose expert witnesses, but those 
experts are still allowed to testify at trial. You understand why 
(4) the FAA is offered wide latitude at making its case at trial, 
but your lawyer is hobbled with objections by the FAA lawyer 
that prevent him from marshaling all the facts necessary for 
your defense. You understand why (5) the judge, when he rules 
in favor of the FAA, finds that you and all of your witnesses are 
liars and all of the FAA witnesses are telling the truth.  

The problems discussed above are focused primarily on the 
trial court, which is an administrative law judge employed by 
the Board, but the problems on appeal are even worse. First of 
all, when the judge made those “credibility” determinations, he 
did so knowing that the Board would have a very difficult time 
reversing him on appeal. The credibility assessments of the trial 
court are generally entitled to deference (giving the judge the 
benefit of the doubt) unless they are clearly erroneous. So, if the 
judge found that you were lying, the Board on an appeal from 
the judge’s decision, will likely agree with that assessment. 

Discouraged with the level of due process you have not 
received either at the trial court level with the judge or on appeal 
to the Board as the appellate body, you then decide to pursue 
an appeal to a United States Circuit Court of Appeals (Court).  
First of all, appealing to such a Court is very expensive.  This is 
difficult work requiring extraordinary skill on the part of your 
lawyer. The record of the case including all of the pleadings, all 
of the exhibits, and the trial transcript pages must be scoured 
for legal mistakes made by the judge or the Board. Your lawyer 
then has to identify those mistakes and enumerate them as 
errors in your appeal brief. Such an exercise may require may 
hundreds of hours of valuable lawyer time.  

And then the magic day arrives, as you lodge your appeal 
with the Court and perfect your appeal by filing a brief.  
However, the Court in reviewing your case gives deference to 

the Board.  Just like the Board deferred to the judge, the Court 
defers to the NTSB on questions of fact unless they are clearly 
erroneous or unless the legal issue involves a de novo (decided 
without deference to any assumptions made by the Board or 
trial judge) scope of review such as the denial of a motion for 
summary judgment.  Generally, the Court looks at the record 
of the Board from the perspective of deference. Even though 
the Board enjoys deference in the Court’s review, there are a 
number of cases where the Board has been reversed because 
its decisions violated its own rules, violated its own precedent, 
exhibited a departure from precedent when it did not recognize 
it was doing so, exhibited departure from precedent when it 
gave no reason for departing from precedent, and/or the Board’s 
decision was arbitrary, capricious, an abuse of discretion or not 
in accordance with law or with a constitutional right. After all, 
there is no requirement that the five sitting members of the 
Board be lawyers or have any legal training.

Speaking of constitutional rights, guess what kind of rights 
the Board does not consider during your trial or appeal? You 
guessed it. The Board does not reach constitutional issues. So, 
if the FAA destroyed evidence or altered evidence and you have 
a constitutional issue, you are going to spend two to three years 
getting to the Court of Appeals to have this constitutional issue 
addressed by a real court that understands the United States 
Constitution and due process. That means, you are going to 
spend substantially in excess of $100,000 in attorney’s fees 
before you ever darken the doors of the United States Circuit 
Court of Appeals.  

So, welcome to the real world. You as an airman or aircraft 
mechanic have no constitutional rights. The proceedings that 
you will participate in are a sham and a farce until and unless 
you expend the necessary resources to make your way to the 
United States Court of Appeals; and then, you will have spent 
two or three years in various courts and over $100,000 in 
attorney’s fees just to see if you can reverse the actions and 
decisions of the Board on appeal.  

The harsh truths discussed in this paper are the reasons I 
believe all airmen enforcement and certification cases should 
be litigated in Federal District Court. A Federal District Court 
judge has no allegiance to air safety or the public interest. A 
Federal District Court judge is a profoundly talented individual 
who understands the law, unlike the NTSB. A Federal District 
Court judge will not shirk from sanctioning misconduct on 
the part of the FAA when it refuses to follow its own rules 
or destroys or alters evidence. For that reason, I have written 
a White Paper on the NTSB that was recently published in 
the Journal of Air Law and Commerce in the Spring of 2018 
entitled: “Why Jurisdiction of Airmen Enforcement and 
Certification Cases Should Be Transferred from the National 
Transportation Safety Board to Federal District Court.” I urge 
anyone with even a casual interest in the rights of airmen to 
read and consider my paper.

* Alan Armstrong is an aviation lawyer who practices in 
Atlanta, Georgia. Mr. Armstrong is the chairman of the 
Aviation Law Section, and he can be reached at  
alan@alanarmstronglaw.com.
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Most people who buy a charter flight expect the charter 
operator to be safe. And responsible for complying 
with all the right laws for commercial flights. 

The FAA expects that too. And requires it. In order to 
legally fly a charter flight, an operator has to go through a lot of 
time, effort and expense to obtain, and then maintain, a highly 
regulated FAR Part 135 air carrier certificate.

So understandably, those licensed charter operators, and the 
FAA, don’t like it when an unlicensed operator offers flights for 
hire – usually at a much cheaper rate since they aren’t jumping 
through the hoops to maintain a charter license. It undercuts 
the licensed operators’ business and has the potential to be very 
unsafe for the passengers and the rest of the public. 

The FAA, however, doesn’t have the resources to aggressively 
seek out and/or enforce every violation of the charter licensing 
requirements. But when they do, it can be severe. Civil penalties 
can be up to $25,000 per flight. That can add up.

Case in point: The FAA announced on June 29, 2018, that 
it was proposing a $3.3 million fine against The Hinman Co., 
of Portage, Michigan. The FAA alleges that The Hinman Co., 
through its subsidiary, Hincojet LLC, conducted hundreds of 
unauthorized commercial flights.

The FAA’s focus here seems to be (in addition to double-
billing), on “time sharing” flights. Time sharing agreements 
are actually one legitimate way (codified in FAR 91.501) for 
an operator to conduct what would otherwise be a commercial 
flight requiring a charter license, IF the operator does not charge 
over a specific limited amount (basically two times the cost of 
fuel plus certain enumerated incidental flight expenses).

In this case, the FAA is alleging that Hincojet did, in fact, 
charge more than two times the fuel plus expenses with its time 
sharing agreements. Thus, Hincojet would have been required 
to have a Part 135 air carrier certificate issued by the FAA. And 
since it did not, each flight (850 of them) was subject to a fine.

It has been a while since I have heard of a proposed 
penalty of this magnitude. In fact, many in the industry have 
been concerned over the last several years that more and more 
operators were conducting “gray charter” or “Part 134 1/2” 
illegal charter operations with decreased FAA enforcement.

That could be changing. The National Air Transportation 
Association (NATA), an association of member companies 
that represents the interests of the general aviation business 
community, announced in May 2018 that it had formed an 
“Illegal Charter Task Force.” Some if its primary stated 
responsibilities are to:

“Work with the FAA to provide guidance on identifying and 
steps to avoiding illegal operations; … Work with Congress 

to better equip the FAA in combatting this real safety issue; 
… Assist the FAA in enforcement through data collection and 
reporting.”

I don’t know if the Hincojet proposed penalty was a result 
of, or assisted by, NATA’s Illegal Charter Task Force. But NATA 
did announce the proposed penalty on its website, and added 
that “it’s expected that more will come as the Task Force helps 
to highlight business practices that do not meet regulatory 
requirements.”

“Purely Private” Operators Also Need to Be 
Careful

It is important to note that these regulations do not only 
apply to operators trying to take business from licensed charter 
companies and dodge the FAA safety regulations. They are also 
surprisingly easy to violate inadvertently when setting up flight 
operations intended to be purely private and non-commercial. 

For example, companies or even individuals will often set up 
a new corporation or LLC for the sole purpose of owning and 
operating an aircraft. When the owner(s) or related companies 
then use the airplane, it is often in violation of the FARs like 
those noted above. 

A properly set up (and maintained) time sharing arrangement, 
and several other legitimate methods, are available to allow 
aircraft ownership and use among separate individuals and/
or companies without needing a FAA Part 135 air carrier 
certificate. Done improperly, however, whether intentionally or 
inadvertently, it can result in substantial FAA fines like the one 
proposed against Hincojet. Even worse, illegally operating a 
charter flight can also result in your insurance carrier attempting 
to deny coverage or, in extreme cases, prison time.

We have yet to see whether this is the start of more 
aggressive FAA enforcement of unauthorized charter, or just a 
well-publicized case to make an example. Either way, I see it 
as a very useful reminder that the FARs – in this case Part 135 
and Part 91 – are there for some very good reasons. And while 
an operator may conduct unauthorized charter flights for a long 
time without apparent notice, more people are paying attention 
and reporting now, and consequences can be severe if/when it 
happens. And that can be true for inadvertent violations as well 
as intentional ones.

*Joe Hardy is the founding attorney of Hardy Law, LLC 
in Marietta. He can be contacted at 404-941-5529 or  
joe@aviationspacelaw.com.
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For every rule, there is an exception. That may be 
an overstatement; however, Title 14 of the Code 
of Federal Regulations provides avenues through 

which an individual or entity may petition the Federal 
Aviation Administration (FAA) for temporary relief from the 
requirements of a current Federal Aviation Regulation (FAR). 
One method for obtaining said relief comes by way of a 
Certificate of Waiver (CoW). 

Certificate of Waiver
The Administrator may issue a CoW which permits a person 

or entity to deviate from a specific regulation or to comply with 
special alternative provisions, conditions, or limitations when 
the specific regulatory section provides that it is available.1 

When a regulatory section stipulates that a waiver is 
permitted, a person or entity may apply for a Certificate of Waiver 
using FAA Form 7711-2 called an Application for Certificate of 
Waiver or Authorization.2 The form must be prepared and signed 
by the applicant and delivered or mailed to the appropriate FAA 
regional Flight Standards Division (RFSD) or Flight Standards 
District Office (FSDO) for processing.3  The district office must 
issue an approved FAA Form 7711-1 or disapproval of the 
application within thirty days of receipt of FAA Form 7711-2.4 

Of note, only some regulations are able to be waived by 
the Flight Standards Service (AFS) while others are under the 
jurisdiction of the Air Traffic Organization (ATO) and must 
be waived by that organization specifically.5 Further, some 
regulations that can be waived by AFS require coordination with 
ATO as a prerequisite to the waiver being issued.6 

There are multiple types of waivers. Considering the state 
of Georgia’s film industry generated a $9.5 billion economic 
impact in fiscal year 2017,7 let’s take Certificate of Waiver for 
Motion Picture and Television Filming as an example. 

Certificate of Waiver for Motion Picture and 
Television Filming

The motion picture and television industries use aircraft as 
part of their productions as both subject aircraft and behind-the-
scenes aircraft. Often, these aircraft are required to be flown at 
altitudes and/or horizontal radii less than the minimums specified 
by the FARs, and required to perform aerobatic maneuvers 
below the minimum 1,500 feet above the surface or in proximity 
to persons, property or airspace.8 

To put on said productions utilizing aircraft, a CoW is 
required for any flight below 1,000 feet above ground level 
(AGL), when aircraft must be flown closer than 500 feet from 
participating persons or property, and if filming sequences 
require an aircraft to be flown in aerobatic flight below 1,500 

feet AGL or over certain congested areas, open air assembly of 
persons, or designated airspace.9  

To apply for this particular CoW, an applicant must also 
submit a proposed motion picture and television operations 
manual. The manual should be submitted at least forty-five days 
before actual filming begins.10

Motion Picture and Television Operations Manual
The motion picture and television operations manual must 

include operating and safety procedures.11 If accepted, the 
operations manual becomes part of the CoW and is the standard 
by which a certificate holder must conduct all operations 
pursuant to FAA Form 7711-1 authorization.12 The basis for 
the issuance of the CoW will be the controls, procedures and 
conditions as set forth in the operations manual.13

The manual is arguably the most important component of the 
application and approval process. It must address the following: 

A. Pilot/Operator Organization;

B. Distribution and Revision (of the manual);

C. Persons Authorized;

D. Area of Operations;

E. Plan of Activities;

F. Permission to Operate; 

G. Security;

H. Briefing of Pilot/Production Personnel;   

I. Certification/Airworthiness;

J. Pilot Personnel- Minimum Requirements; 

K. Communications;

L. Accident Notification; 

M. Recall/Stop Procedures, and

N. Aerobatic Competency. 14 

CAN A FAA REPRESENTATIVE ORALLY WAIVE THE REQUIREMENTS 
FOUND IN THE FEDERAL AVIATION REGULATIONS?

By Lachelle Pulliam*
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Approval
If the application and operations manual are approved, the 

processor submits FAA Form 7711-1 to the FSDO manager, 
or designated representative, for his or her signature.15 The 
designated representative must be at least the operations unit 
supervisor.16 The processor must then prepare a reminder notice/
letter to the waiver holder reminding him or her that a plan of 
activities must be submitted and accepted before each filming 
production event, including any special provisions.17 The 
applicant receives the original of FAA Form 7711-1, 7711-2, 
notice/letter of acceptance of the motion picture and television 
operations manual, and the notice/letter of reminder.18  The CoW 
expires twenty-four months after issuance.19 

In closing, the process by which one attains a certificate 
of waiver is complex and heavily paper driven. An FAA 
representative could orally waive the requirements found in 
the Federal Aviation Regulations but said oral waiver would be 
ineffective.20 Without the FAA Form 7711-1, no CoW exists and 
all deviations from the FARs would be in violation of the rules.

*Lachelle Pulliam is the Young Talent Lawyer™, a child 
entertainment attorney at Pulliam Law LLC.  She has an interest 
in aviation law and is a member of the Aviation Law Section of 
the State Bar of Georgia.  
 She can be reached at pulliamlawfirm@gmail.com.

1 14 C.F.R. § 91.903.
2 FAA Order 8900.1, Vol. 3, Ch. 2, § 1.
3 Id.
4 Id.
5 Id.
6 Id.
7 Hensley, Georgia’s Film Industry Generates $9.5 Billion 

Economic Impact in Fiscal 2017, Atlanta Business 
Chronicle, 2017, at 1, https://www.bizjournals.com/atlanta/
news/2017/07/10/georgias-film-industry-generates-9-5-
billion.html (last visited July 27, 2018).

8 FAA Order 8900.1, Vol. 3, Ch. 8, § 1.
9 14 C.F.R. § 91.905.
10 FAA Order 8900.1, Vol. 3, Ch. 8, § 1.
11 Id.
12 Id.
13 Id.
14 Id.
15 Id.
16 Id.
17 Id.
18 Id.
19 Id.
20 14 C.F.R. § 91.903.
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