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In a comment meant to be the 
understatement of the century- what 
a year.  Regardless of the trial or 
task, thank you for what you have 
continued to mean to your clients, 
your employees, your fi rms, and 
your communities.  You have been 
a source of comfort to many and a 
source of refuge for others.  The 
guidance you have provided has 
protected families and commerce 
alike.  You will be called upon 
in the coming days to continue 
to bring thoughtful guidance to 
unprecedented situations.  Let’s 
be sure the precedents we create 
are those meant to benefi t our 
communities and profession over 
the course of ages, those we’d be 
proud to read about in history, and 
not ones meant to create a quick but 
fl eeting benefi t at the expense of 
long term value. 
Though our world has changed, 

our commitment to honor those 
who have cemented a tradition of 

excellence has continued.  This 
year’s winners of our Tradition 
of Excellence Awards hail from 
diff erent regions and styles, yet the 
common thread of commitment to 
their and our profession weaves 
them together with previous 
awardees in a tapestry reserved for 
our most iconic few.
This year’s General Practice and 
Trial Law Section Tradition of 
Excellence Award winners are:
Virgil Adams, Macon 

(Plaintiff )
Michael D. St. Amand, Atlanta 

(Defense)
Hon. Thomas E. Cauthorn, Mariett a

 (General Practice)
Judge Kathy S. Palmer, Swainsboro

 (Judicial)
As you all know, we usually 

celebrate the award winners in 
conjunction with the State Bar Annual 
Meeting in June with a breakfast and 
reception. Its cancellation altered 
our plans.   Winners were informed 
in late April and individual 
presentations will be made in June 
in a socially-distanced manners. We 
will arrange for a reception honoring 
these outstanding lawyers later in 
the year when social distancing 
recommendations have been further 
eased. As soon as we have made 
arrangement for the reception we 
will send out details with all the 
information. 
A huge THANK YOU goes out 

to Bett y Simms, Rob Register and 
Wick Cauthorn who have literally 
carried this section this year.  They 
are tremendous individuals with 
skillsets for every occasion. Thanks 

to them and many others the Jury 
Trials seminar in January was a 
great success in live seminar and 
at remote locations as well.   They 
teamed up again to put together a 
stellar General Practice and Trial 
Institute at the Omni Amelia Island 
Plantation Resort just before our 
current crisis began.  Thank you as 
well to Mark Dehler and Ivy Cadle 
for your help in the Tradition of 
Excellence committ ee process and in 
our presentation and recognition of 
awardees. 
Until next time, we want you, 

your families and friends to be safe 
and healthy. So enjoy the summer 
weather, make smart choices, and 
give back to the communities that 
have given so much to us.

LETTER TO THE MEMBERSHIP

FROM OUR CHAIRPERSON:
Blake Tillery
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Becky is an associate at the law fi rm of Cathey & 
Strain focusing on personal and catastrophic injury 
cases, including medical negligence and car accidents.  
Becky was raised in Rabun County, Georgia and 
received her undergraduate degree cum laude from 
Mercer University.  She graduated from Georgia State 
University College of Law in 2015 with highest pro 
bono distinction.  Becky was selected as a member of 
the 2018-2019 LEAD class - a program developed by the 

Georgia Trial Lawyers’ Association (GTLA) to recognize 
young lawyers with potential for leadership in their 
legal and political communities.  She currently serves 
as Vice President of the Mountain Judicial Circuit Bar 
Association, is a member of the Habersham County 
Law Library Board of Trustees, and serves on the board 
for GTLA’s New Lawyers Division.   She also has the 
privilege of serving as a grader for the Georgia Offi ce of 
Bar Admissions. 

Growing up, we all learned the 
Golden Rule.  Why is it, then, that 
we get our newly-minted bar card 
and sometimes want to throw that 
rule out the window?  Litigation is 
stressful enough without adding an 
unnecessary layer of unfriendliness 
to it.  So, I wanted to take this fi rst 
stab at Co-Editor’s Corner by ad-
dressing some of the routine courte-
sies I’ve seen my mentors show to 
other members of the Bar and, more 
specifi cally, to opposing counsel.  In 
their forty-plus years of practice, 
these simple courtesies have served 
them pretty well.    

Courtesy #1: 

INTRODUCE YOURSELF (BY 
PHONE) TO OPPOSING COUNSEL 
The fi rst thing I learned in this busi-
ness was to pick up the phone and 
introduce myself, particularly to op-
posing counsel whom I had never 
met before.  This quick introduction 
by phone  accomplishes two things: 
1) it makes the introduction more 
personal, and 2) it usually helps 
build a foundation for rapport with 
the other side.  I’ll be honest, I’ve had 
a few defense attorneys beat me to 
it before and they have always left a 
lasting impression.  It’s a simple ges-
ture that can go a long way.  

Courtesy #2: 

BE MINDFUL THAT ALL PARTIES 
ARE NOT SIMILARLY SITUATED

I want to make one thing clear - 

there is certainly a time and place 
for aggressiveness and it is my not 
intent to persuade anyone otherwise.  
Trial lawyers must be passionate 
advocates for our clients and there 
are situations in which we must assert 
our position.  However, there is also a 
time and place for a more measured 
and respectful approach, particularly 
in tragic cases where an unintentional 
mistake was made by the other party.   
One of the nicest compliments I have 
received came fairly recently.  I had 
just fi nished taking the deposition 
of the opposing party and I received 
an unexpected phone call from their 
counsel.  The lawyer thanked me 
for the respect and kindness shown 
to the witness during questioning.   
I left the deposition feeling that 
I had accomplished my goals by 
gathering helpful information, but 
I also left with the feeling that I had 
conducted myself appropriately 
under the circumstances.   When the 
situation allows for it, be pleasant 
and personable.  

Courtesy #3: 

LET OPPOSING COUNSEL 
KNOW THAT A FILING IS 

COMING OR, AT LEAST, SEND A 
COURTESY COPY  

There are certainly situations where 
the element of surprise can be more 
favorable to our practice, but I have 
learned that giving the other side a 
“heads up” is a good practice.  On the 
receiving end, I certainly appreciate 

the gesture because it allows you to 
mentally prepare for what’s coming 
- even when it’s unfavorable.  Along 
those same lines, it’s always a 
good idea to send a courtesy copy.  
Technology has been shown to fail 
us and mail isn’t always reliable 
(especially during busy or chaotic 
times of the year).  Sending a courtesy 
copy takes an insignifi cant amount 
of time, but it can serve you well 
later down the road - particularly 
when a dispute arises over whether 
discovery was received, a motion 
was fi led but not served, etc.  

Courtesy #4:
PAUSE AND COOL OFF BEFORE 

RESPONDING TO A HOSTILE  
COMMUNICATION 

We’ve all gotten that e-mail, 
pleading, phone call or letter that just 
does not sit well and, as humans, we 
naturally want to defend ourselves 
immediately.  However, when we 
allow for a brief cooling-off period 
we’re usually in a better state of 
mind.  Our initial peak in anger has 
likely lessened, we have had time 
to seek advice from a colleague, 
and the response will generally be 
more appropriate and professional.  
Professionalism should always drive 
our responses.

CO-EDITOR’S CORNER
Rebecca  “Becky” A. Payne

Co-Editor

The Art of Courtesy, The Duty of Professionalism
Foreword:  Hello, all.  I wanted to take a moment to introduce myself and thank 
David Sleppy, Co-Editor of Calendar Call; Betty Simms, Executive Director of the 
General Practice and Trial Section; and the Offi cers and Board Members for the 
opportunity to serve as Co-Editor of Calendar Call.
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Superior Court, Get Ready Now for 
Election Night Court under 

O.C.G.A. § 21-2-412 

  by Judge Christopher C. Edwards and Kyle Harris Timmons

Christopher C. Edwards 
is the chief judge of Superior 
Court of the Griffi n Judicial 

Circuit and now serves on 
the Board of Governors and 
on the Board of the General 

Practice and Trial Section of 
the State Bar of Georgia. 

New Georgia lawyers quickly 
learn one of the top ten on the “don’t 
ever” list is: don’t ever call a Superior 
Court judge at night. Almost every-
thing can wait at least until morning 
with no harm done, and probably 
until the next scheduled hearing day. 
This deferential etiquette has an ob-
scure but well-defi ned exception on 
election nights.  Georgia’s Superior 
Court judges have the absolute stat-
utory duty to provide due process 
on election nights, not in the morn-
ing or later, and to issue election day 
or night orders to ensure fair, free 
elections and lawful vote counting. 
Failing to have a judge assigned to 
election day and night duty, ready to 
open the courthouse after hours to 
conduct a hearing, risks creating the 
appearance that the court was com-
plicit or even partisan by its nonfea-
sance, compounding the gravity of 
any claimed election law violation. 
“Each of the judges of the superior 
courts shall discharge all the duties 
required of him by the Constitution 
and laws for the court for which he 
was elected or appointed,”1 which 
includes the requirement that Geor-
gia Superior Court judges be the 
guardians of not just speedy, but im-
mediate, due process to protect elec-
toral process.

This article is about the Superior 
Court’s election day and night 
duty, not about election contests, 
governed by O.C.G.A. § 21-2-520, 
et. seq. Election contests challenging 
the election result cannot be fi led on 
election day or night but are only 
ripe for fi ling at least fi ve days after 

the election.2  Superior Courts are 
required by law to prioritize and act 
swiftly on all claimed election law 
violations.  “The swift resolution 
of election contests is vital for the 
smooth operation of government.”3 

  This obscure election night court 
statute reposes great trust in the 
diligence, impartiality and courage 
of judges to immediately enjoin 
abuses and immediately mandate 
compliance with law to ensure free, 
fair elections:

At least one judge of the superior 
court of each judicial circuit shall be 
available in his or her circuit on the 
day of each primary or election from 
7:00 A.M. . . . until 10:00 P.M. . . . and 
so long thereafter as it may appear 
that the process of such court will be 
necessary to secure a free, fair, and 
correct computation and canvass of 
votes cast at such primary or election. 
During such period the court shall 
issue process, if necessary, to enforce 
and secure compliance with the 
primary or election laws and shall 
decide such other matters pertaining 
to the primary or election as may be 
necessary to carry out the intent of 
this chapter. 

Public confi dence in the validity of 
our free elections in Georgia depends 
upon our Superior Courts honoring 
this election day and night duty. 

This statute is extraordinary in 
two ways. First, no written complaint 
is needed for Superior Court to 
exercise this jurisdiction. Second, this 
jurisdiction is time limited to election 

Kyle Harris Timmons is a 
graduate of the 2017 class of 

Mercer Law and currently serves 
as Judge Edwards’ staff attorney 

in the Griffi n Judicial Circuit. 

continued on next page 
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day and night and the period of vote 
computation thereafter. 

In the past, election day duty was 
usually a very easy duty. Typically, 
the election superintendent, or 
her attorney, simply disclosed any 
problem to the election duty judge 
and simultaneously presented a 
remedial order. For example, if a 
polling location opened one hour 
late, the judge simply ordered that 
the polling location stay open one 
hour later. The need for a judge to 
enter such an election day order has 
been rare, and the need for a judge 
on election night, even more rare. 

Nonetheless, the law expressly 
requires election night court. Failure 
of the judiciary and its support 
personnel to prepare for election 
night court is indefensible on the 
basis that election disputes are rare. 
The law often requires diligent 
preparation from public offi cials for 
rare events. As discussed below, the 
recent surge in electoral challenges 
makes more election litigation 
foreseeable. Remembering the 
requirements of the statute, envision 
these scenarios:

• An election day complaint 
may be fi led just before 5:00 P.M. 
and require immediate hearing 
that night after business hours.

• Or, the judge may be asked 
after business hours to accept 
the fi ling of an election night 
complaint and conduct a hearing 
that night. A judge is specifi cally 
authorized under Georgia law to 
accept the initial fi ling of a legal 
action without a clerk.4 

• Or, a candidate, or citizen 
group, may demand hearing and 
judicial action to order the “correct 
computation and canvass of votes 
cast” even after the polls close, 
with no written complaint, for 
example, claiming that evidence is 
being destroyed.

In this milieu of increased electoral 
system challenges, judges should 
guard against the habit of imagining 

future election day problems will 
be simple, or that the election 
superintendent will always have an 
undisputed order prepared, ready 
to easily remedy whatever went 
wrong. There is no longer any basis 
for casual blithe certitude that no 
hearing will be required on election 
night. The ultimate validity of the 
claims is irrelevant to this discussion. 
The adage “coming events cast their 
shadows before” applies. Awareness 
of the need to follow the law and 
prepare for election day and election 
night hearings on similar future 
claims is the judiciary’s duty. 

What happens to the reputation 
of the Superior Court when election 
offi cials and a candidate or citizens 
group have a genuine dispute 
on election night after the polls 
close? For example, maybe there 
is a dispute about the manner or 
method of vote computation, but 
no judge is on duty or the judge is 
not prepared to conduct a nighttime 
hearing in a courtroom as required 
by law? What happens to public 
confi dence in our free elections?

What process is due? Due process 
for election day and night issues 
requires more preparation than 
a judge tucked in at home with a 
cellphone and Title 21 of the Georgia 
Code, available to sign an undisputed 
order. A dispute may arise. The 
statute requires “the process of 
such court… necessary…”5  The 
process necessary in Superior Court 
includes the plenary due process of 
an adversarial evidentiary hearing 
on the record if needed.  Personnel 
and a courtroom may be required 
to conduct a hearing. Because the 
immediate election night remedy 
sought for election law violations is 
mandatory or prohibitive injunction, 
there is no right to jury trial under 
this statute. The statute does not 
appear to require a judge, sheriff 
and court reporter sitting in the 
courthouse all night just in case an 
election controversy arises, unless, 
for example, the judge is forewarned 

judicial action will be needed after 
hours. Judges must provide due 
process in open, public courtrooms,6 
with the sheriff, or a sheriff’s deputy, 
present.7 An open courtroom is not 
open unless the front door of the 
courthouse is open, with the public 
freely admitted, so the Sheriff must 
be prepared to provide courthouse 
security to keep the front door of 
the courthouse open during hearing. 
Since a judge must be on call to 
provide due process until 10:00 P.M., 
and for “so long thereafter as it may 
appear that the process of such court 
will be necessary,” then the sheriff or 
a sheriff’s deputy, a court reporter, 
and an open courtroom, must also 
be available on short notice into the 
night to allow for contested hearings 
and necessary orders to “secure a 
free, fair, and correct computation 
and canvass of votes.”8 
What time does election night court 

duty end? The judge assigned to 
election duty cannot take the night off 
just because no controversy is known 
by 5:00 P.M. The statute expressly 
requires a Superior Court judge be 
available until at least 10:00 P.M. 
to ensure the vote “computation” 
complies with law. Judges “shall 
issue process, if necessary,” for “so 
long thereafter [after 10:00 P.M.] as it 
may appear that the process of such 
court will be necessary to secure a 
free, fair, and correct computation 
and canvass of votes cast at such 
primary or election.”9 As anyone 
who stayed up waiting for a fi nal 
vote count knows, this can be into 
the wee hours of the morning.  

What should Georgia Superior 
Court judges do now to 

prepare?
Adding provisions addressing 

election duties to a USCR 3.1 case 
assignment order is a simple and 
effective way to ensure judges and 
court staff are notifi ed and prepared 
for their responsibilities on election 
nights. Such an order should 1) 

Superior Court, Get Ready Now for Election Night
continued from previous page
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recite statutory election day and 
night duties of the Superior Court; 
2) require the Superior Court clerks 
of the circuit to establish a rotating 
assignment of election duties, to 
notify the assigned judge of his or 
her responsibility one month before 
an election, and to provide the 
county election superintendents, 
county attorneys, sheriffs, and 
perhaps the local bar, of the name 
and contact information of the 
assigned judge; 3) require the 
sheriffs and clerks in each county 
to have staff available to appear 
on short notice upon request of 
the assigned judge, even after the 
courthouse is closed, to open the 
courthouse to the public for access 
to an open courtroom, to conduct 
hearing and to “issue process, if 
necessary,” to be executed by the 
Sheriff or election offi cials; and 
4) have a court reporter available 
to appear on short notice.  The 
assigned judge must have a list of 
all cell phone numbers needed to 
open each county courthouse and 
convene a hearing at night.  

Should the public and bar be 
informed there is a judge on 

duty election night? 
Yes, access to justice requires 

the identity and contact informa-
tion of the judge assigned to elec-
tion day and night duty be publicly 
known. The judge’s contact could 
be an email monitored by the judge 
on election night, perhaps even an 
email created just for election duty. 
Email would allow almost instant 
contact with the judge and creates 
a record of contact (or the absence 
of contact) that may be included in 
the court’s record. All election and 
court offi cials should be requested 
by the court to freely advise candi-
dates and the bar how the assigned 
judge will receive requests for ju-
dicial action on election day and 
night. Remember, generations of 
lawyers have been trained to avoid 
contacting any judge at night. On 
election night, that tradition does 
not serve due process, so judges 
should inform the bar that needed 
contact is lawful and proper on 

election night. 
Any judge must disqualify 

when appropriate, so when dis-
qualifi cation of an assigned elec-
tion duty judge is predictable, the 
election duty judge may need to 
proactively recuse well in advance 
of election day, to allow assignment 
of another judge. 

Georgia law mandates Superior 
Courts be available and ready to 
provide due process to protect law-
ful electoral process until at least 
10:00 P.M. on election nights.  Each 
Superior Court must be well pre-
pared and ready to follow the law 
in protecting electoral process.  

(Endnotes)

1 O.C.G.A. § 15-6-10.
2 O.C.G.A § 21-2-524(a).
3 Plyman v. Glynn County, 276 Ga. 426, 427, 578 

S.E.2d 124, 126 (2003).
4  O.C.G.A. § 9-11-5(e).
5  O.C.G.A. § 21-2-412.
6 Georgia Judicial Qualifi cations Commission 
 Revised Formal Advisory Opinion 239.
7 O.C.G.A. § 15-16-10(a)(2).
8 O.C.G.A. § 21-2-412.
9 Id.



10

Bethany is a trial lawyer practicing in 
Atlanta at her own firm, Schneider Injury 
Law.  Bethany handles complex personal 
injury and wrongful death cases, specializing 
in mild traumatic brain injuries.  Bethany 
recently obtained a $5.5 million verdict in a 
brain injury premises liability case in Dekalb 
County and a $1.05 million verdict in a neck 
injury car wreck case in Fulton County.  
Since she opened her own firm, Bethany has 
consistently been named as a Super Lawyers’ 
Rising Star, which recognizes the top 2.5% of 
attorneys under 40 in Georgia.  She was also 
selected to participate in the LEAD program 
for the Georgia Trial Lawyers’ Association, 
which recognizes outstanding younger lawyers 

with a potential for leadership in the legal and 
political communities in Georgia.  She has been 
recognized for her vivid storytelling abilities 
in the courtroom, and she has been asked to 
speak to trial lawyers around the country 
about increasing their persuasiveness in the 
courtroom with technology and demonstratives.  
Bethany’s practice focuses on litigation, and she 
routinely works alongside other lawyers who 
hire her to help them work up and try their cases, 
particularly in brain injury cases.  Bethany is 
a former tobacco defense lawyer, who, while 
practicing at King & Spalding from 2009-2018, 
attended 24 trials, serving as trial counsel for 
11 of those.  Bethany attended UGA and the 
University of Texas at Austin School of Law.

VISUAL AIDS:
Winning with Persuasive Demonstratives

Bethany Schneider
InjuryAttorney

SCHNEIDER INJURY LAW

1201 Peachtree St NE
Suite 2000

Atlanta, GA 30361

Today, we live in a culture of 
visual communication. Half of the 
human brain is devoted directly or 
indirectly to vision,1 as compared to 
just 3% devoted to hearing.2  Images 
grab our attention and can hold our 
attention.  Just look at the social 
media we consume – applications 
like Instagram and SnapChat consist 
of primarily photographs.  Today, 3.2 
billion images are shared each day 
on social media platforms, and over 
95 million photos are uploaded each 
day to Instagram alone.3  Jurors have 
come to expect the same type of visual 
communication in the courtroom as 
they see in their everyday lives.  If the 
majority of jurors spend their daily 

lives consuming visuals to obtain 
information, why would they be any 
different in a courtroom?

Not only do jurors expect visuals, 
but visuals help jurors retain 
information for a longer period 
of time and more accurately.  In a 
number of studies, psychologists and 
educators have found that retention 
of information after three days is six 
times greater when the information 
was presented by visual and oral 
means than when the information is 
presented by the spoken word alone.4 
After three days, people retain only 
10% of what they heard from an 
oral presentation, 35% from a visual 
presentation, and 65% from a visual 

and oral presentation.5 

Visual and Verbal Channels Combine  
for Comprehension

 
 
 

Introduction: Why Use Graphics at Trial?
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ing between the words and images 
gives additional meaning to each.

Dr. Richard Mayer from the 
University of California researched 
this interplay in what he calls the 
“multimedia principle.”  Dr. Mayer’s 
theory centers on the idea that 
learners attempt to build meaningful 
connections between words and 
pictures and that they learn more 
deeply than they could have with 
words or pictures alone.  He tested 
the principle by giving one group 
of subjects a lecture while showing 
an animation of a tire pump in 
action.  He gave the other group the 
lecture without any animation.  Dr. 
Mayer then posed questions to the 
participants designed to test their 
understanding of how and why 
the pump works.  Only 28% of the 
participants who heard only the 
lecture gave acceptable answers 
to the problem-solving scenarios; 
whereas, 62% of the participants who 
heard the lecture and the animation 
gave acceptable answers.

Using demonstratives that tap into 
the power of visual communication 
can be a game- changer for your 
persuasiveness in the courtroom.  
Researchers from the Management 
Information Systems Research Center 
at the University of Minnesota 
and at 3M Corporation found that 
presentations using visual aids were 
43% more persuasive than unaided 
presentations.6  This article will 
address the rules for trial graphics 
that will help you to be the most 
persuasive with your demonstratives.

WHAT MAKES GRAPHICS 
PERSUASIVE?

The three overarching rules to 
making graphics persuasive are: (1) 
simplicity; (2) visual interest; and (3) 
few bullet points.

Simplicity. When thinking about 
keeping your trial graphics simple, and 
yet still persuasive, focus on “atten-
tion economy.”  Attention economy is 
the management of content and infor-
mation in a manner that is mindful of 
the limited nature of consumer atten-

tion.  In 2015, a study by Microsoft 
suggested that humans’ attention 
span is only 8 seconds and is shorter 
than a goldfi sh. 

Those fi ndings were ultimately 
debunked (how would they know a 
goldfi sh’s attention span?), but the 
message is still an important one – in a 
culture of constant distractions, engage-
ment6 is key for holding jurors’ atten-
tion.  One way to accomplish attention 
economy is to minimize the informa-
tion on a slide.  For instance, important 
statistics or numbers should receive 
their own slide.  Also, limit a slide to 
one theme.  Finally, be aware of the 
“10-minute mark” for juror tune-out.  
According to biologist John Medina at 
the University School of Medicine, even 
during a presentation of moderately 
interesting content, your audience’s 
attention will “plummet to near zero” 
after 9 minutes, 59 seconds.7  Every 10 
minutes you need to re-engage your 
audience by doing things that will grab 
the jurors’ attention, such as changing 
speakers, moving to a different posi-
tion in the room, playing a video, or 
using a new type of demonstrative 
(such as switching from a PowerPoint 
slide to a board or easel).

Visual interest. An important 
part of creating visual interest in your 
slides is the color scheme.  A study 
by the Poynter Institute showed that 
using colors on visual aids increased 
attention value 130% and retention 
value 235% over black and white.  
When using colors, remember that 
colors send messages. 

Colors Send a Message
 Consumer researchers have found 

that 84.7% of consumers say that 
color is the primary reason that they 
buy a particular product.8  Within 
90 seconds of initial viewing, people 
make a subconscious judgment about 
a person, environment, or product, 

and up to 90% of that assessment 
is based on color alone.9  Be aware 
of what message the colors you are 
using are sending.  For instance, 
red sends the message of urgency 
and aggressiveness.  Gray sends the 
message of balance and neutrality.  
Black sends the message of credibility 
and authority. Blue is the most 
trustworthy color.  Yellow should be 
used when you want to highlight or 
draw attention to something.  Besides 
colors, visual interest does not mean 
crazy PowerPoint animations with 
bullets fl ying in or disappearing.  
Those types of animations detract 
from the substance and add delays to 
the presentation.

Few bullet points.  Sparse slides 
maximize juror recall.  The more 
space on a slide, the more jurors 
will be able to recall about that slide.  
Our working memory can only 
process four or fi ve elements of new 
information at a time.10  The fewer 
demands on our attention means 
the less time our brain has to spend 
processing the visual elements that 
may distract from listening to what 
the speaker says.  Use more pictures 
and as few words as possible.  

Jurors Now Have an Attention
Span Shorter Than a Goldfish

continued on next page 
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Interestingly, though, if you make 
the audience work a little harder to 
process the information on the slide, 
such as using original texts on call-
outs (versus typing it out in Times 
New Roman font) or using a picture 
that you have to explain to the jury, 
that can lead to improved storage of 
the information.  As to the age-old 
question of whether to bullet or not 
to bullet, the answer is to bullet only 
if you cannot come up with any other 
way to meaningfully depict your 
message.  People read faster than they 
hear – 150 words per minute spoken 
versus 275 words per minute reading.  
If you use bullet points, jurors will 
fi nish reading the bullet points before 
you can say them, which means they 
will stop listening.  Therefore, using 
charts or symbols that complement 
the substance to be conveyed orally 
can help the jurors make connections 
and conclusions themselves, rather 
than having the presenter spoon-feed 
it to them.  Jurors are more effective 
advocates for a particular conclusion 
when it is their own.

HOW TO USE 
DEMONSTRATIVES 

PERSUASIVELY

Beyond making the demonstra-
tives themselves persuasive, you 
have to be able to use the demonstra-
tives in a persuasive way.  This means 
that you should reconsider how to let 
your graphics emphasize your point, 
rather than make the point.   Do not 
just read the slides to the jurors. 10

Do not put all of the information 
on the slides.  Think through your 
transitions between slides so that 
you make the connections in the case 
come alive for your jurors.  Weaving 
the slides together can illustrate to 
the jurors how the facts and themes 
in your case are woven together to 
substantiate a verdict in your favor.

Also, carefully consider the key 
strengths of every case and vary 
the type of demonstratives used to 

underscore these points.  In addition 
to using PowerPoint slides, consider 
using fl ip charts, the ELMO, boards, 
or demonstrative re-enactments.  
To get the full benefi t of visual 
persuasion, use a mixture of different 
types of demonstratives to ensure 
that the jury is visually engaged with 
imagery throughout the presentation.  
Here are some ideas:

In a products case, try to have 
the actual product or a replica of 
the product for the jury to touch 
and feel and, in some cases, test out 
themselves.  Experts can also use the 
product to explain the defect or lack 

of defect to the jury. 

Medical Illustrations
Medical and technical illustrations 

are another great way to demonstrate 
a point by having the jurors come 
to the conclusion on their own.  
Anatomical models can be useful 
in that the jury can touch and 

interact with it, and they can be 
used by experts as a teaching aid.  
Additionally, there are now Apps 
that you can use to create your own 
illustrations, or there are a number 
of trial graphics companies that will 
create illustrations as well.  You can 
also look for videos of surgeries or 
other procedures on YouTube.  

Georgia law allows illustrations 
and simulations, including videos, 
even if they are not a recreation 
of the exact incident, if an expert 
establishes the foundation that the 
demonstrative is a true and accurate 
representation of the real thing.  Key 
Safety Sys., Inc. v. Bruner, 334 Ga. 
App. 717 (2015); see also Cornell v. 
State, 265 Ga. 904 (1995) (“Whether 
a computer simulation is a fair and 
accurate representation of the scene 
sought to be depicted addresses 
itself to the discretion of the trial 
judge which will not be controlled 
unless abused.”);

Cleveland v. Bryant, 512 S.E.2d 
360 (Ga. App. 1999) (computer-
generated animation, which merely 
illustrates the witness’s testimony, is 
admissible if it is a fair and accurate 
representation of the scene sought to 
be depicted).

Flip-charts or other graphics 
created live can be a great way to 
make the jury feel involved in the 
presentation and to keep them 
engaged.  These can be used in 
witness examinations to create a list 
of key facts or concessions that you 
could later use in closing.  When the 
jury sees you break out the same fl ip-
chart you created in front of them 
with a witness, that will trigger their 
memory of that examination and give 
additional credibility to those points.

Blowing up medical records and 
photographs on boards is also a good 
way to use the evidence in a more 
interactive way with the jury.  They 
can also have more impact with the 
jury if they are seeing a blown-up 
picture in front of them than on a far-

p p

Winning with Persuasive Demonstratives
continued from previous page
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away screen.
Flow-charts can be helpful to 

depict legal issues, such as causation 
or liability.  

Timelines can help fi ll in gaps 

in medical treatment with witness 
testimony.

Animations can be power-
ful when used deliberately to 
demonstrate a point, rather 
than as a way for text to ap-
pear for no particular reason. 

Using visuals to make your 
analogies come alive can 
also be powerful.  In a recent 
traumatic brain injury trial in 
which I obtained a $5.5 mil-
lion verdict, I compared my 
client’s damaged brain to a 
bruised apple – you cannot always 
see the effects on the outside; you 
have to dig deeper to understand the 
true extent of the injury.  Combining 

that analogy with the visual on the 
screen of a bruised apple made the 
analogy come alive to the jury.

Finally, think about creating 
demonstratives during discovery to 
be used in trial.  For instance, if you 
have a deposition of a medical doctor, 
have the doctor draw on a medical 
illustration during the deposition 
and then show that at trial.  Blow 
it up as a board and walk through 
the demonstrative with the doctor 
during the cross-examination.  It will 
be hard for the doctor to argue with 
his own illustration.

Because it is within the trial court’s 
discretion to admit demonstrative 
evidence and allow it to go back with 
the jury, see Pickren v. State, 269 Ga. 
453 (1998), always request this.  You 

never know which demonstrative the 
jurors might use to argue your side to 
the other jurors in the jury room.

FOOTNOTES
1  http://news.mit.edu/1996/visualprocessing
2  https://www.seyens.com/humans-are-visual-creatures/
3  https://www.brandwatch.com/blog/amazing-social-media-statistics-and-facts/ 
4  OSHA, Presenting Eff ective Presentations with Visual Aids, available at http://www.rufwork.com/110/mats/oshaVisualAids.html.
5  Id.
6  D.R. Vogel, G.W. Dickson, and J.A. Lehman, Persuasion and the Role of Visual Presentation Support: Th e UM/3M Study, found at http://misrc.umn.

edu/workingpapers/fullpapers/1986/8611.pdf.
7  https://www.forbes.com/sites/carminegallo/2014/04/30/why-powerpoint-presentations-always-die-after-10-minutes-and-how-to-rescue-

them/#281ea09078ba
8  https://www.ragan.com/85-percent-of-consumers-buy-products-based-on-color/
9  Satyendra Singh, (2006) “Impact of color on marketing”, Management Decision, Vol. 44 Issue: 6, pp.783-789, https://doi.org/10.1108/00251740610673332
10  http://www.human-memory.net/types_short.html
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It is diffi cult to overstate the extent 
to which morphine and related opi-
ate drugs have served humanity as 
reliable, effective sources of analgesia 
for nearly all aspects of medical prac-
tice.  It is unfortunately, also equally 
diffi cult to overstate the deleterious 
impact that abuse of these drugs, 
with their corresponding issues of 
addiction and overdose, have had on 
countless individuals and families 
through the centuries since the fi rst 
recreational uses of the opium poppy.  
Currently, opiate use in the United 
States is undergoing somewhat of a 
revolution, with the recognition of 
what is commonly referred to as an 
“epidemic” of opiate mis-use,  and 
the increasing reluctance of medical 
practitioners to prescribe opiates in 
either the dose, amounts, or duration 
that had been considered routine only 
a few years ago. 

Legal issues often surround opiate-
related deaths in both the criminal 
and civil arenas.  Prosecutions for 
manslaughter or related charges may 
be brought against dealers of illegal 
opiates, and civil suits against physi-
cians for “over-prescribing” or other 
aspects of alleged malpractice are 
a common occurrence in the fi eld.  
When a death is attributed to an opi-
ate, or a combination of drugs includ-
ing an opiate, questions usually focus 
on the source of the drug… did the 
dealer actually provide the heroin, 
fentanyl, oxycodone or other formu-

lation?  Was there a prescription for 
the opiate identifi ed by a patholo-
gist as part of the “Cause of Death” 
(COD) of the decedent?  What of-
ten gets lost in these questions are 
some more basic issues; what drug 
(or combination) actually caused the 
death?  Are the levels of drugs that 
were determined to be present in 
postmortem samples, (upon which 
their role in COD was based) accu-
rate and reliable indications of ante-
mortem drug levels?  (And if not… 
why?)  Sometimes, even the most 
basic issue, “was it really an opiate 
death” can become a signifi cant and 
even central issue in litigation.    

When a death has been attributed 
to a drug, or drug combination, it is 
the practice of Forensic Pathologists 
to cite all the drugs present in the de-
cedent that would have potentially 
added to the effects leading to death 
as “contributing”.  The common 
phrasing employed is “combined 
effects of…”  For example, in a case 
where an individual has apparently 
died of an Oxycodone overdose, 
who also had a therapeutic level of a 
tranquilizer on board (e.g. a benzodi-
azepine, such as lorazepam or alpra-
zolam), the case pathologist would 
commonly attribute the death to a 
“combined drug overdose.”  This is 
because the benzodiazepine would 
have also contributed to the action of 
the opiate as a central nervous system 
(CNS) depressant (albeit to a much 
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lesser degree than the oxycodone).   
Mechanistically, this is of course, a 
legitimate  and quite reasonable po-
sition.  On the other hand, “but for” 
the opiate in this example, the dece-
dent would reasonably have suffered 
no ill effects, much less a terminal 
event.  The legal issues then start 
to become complex, as questions of 
postmortem drug levels, doses, and 
prescription compliance come into 
play. It is important to recognize that 
while “combined effects of” may list 
a number of drugs, in most cases 
only a small number (often only one) 
will have actually been a key, deter-
minant factor in the death.

So how to sort out these complex 
cases?  First, the ability of forensic 
toxicology testing to provide accu-
rate identifi cation and quantifi cation 
of drugs present in a case is well-rec-
ognized, and no longer an issue or 
concern for nearly all jurisdictions.  
Problems can arise however, with the 
interpretation of what those results 
actually mean with regard to the 
unique circumstances of a particular 
case.   For many years, postmortem 
blood samples were collected from 
the heart, or the “great vessels” sur-
rounding the heart – easy to collect at 
autopsy.  However, it was observed 
that postmortem drug concentra-
tions could vary signifi cantly de-
pending on from what body site the 
sample was collected – the further 
from the heart, the lower the value 
tended to be.   This phenomena has 
become known as  “Postmortem Re-
distribution” (PMR) and it can result 
in drug levels in postmortem sam-
ples being considerably overstated – 
as much as 8 or 10-fold in some cases, 
compared to the antemortem value.  
If you’re thinking that such an over-
statement could cause a death that 
should have been certifi ed as “natu-
ral causes” to be misinterpreted as 
an overdose, well… spot on.  For this 
reason, most postmortem toxicology 
samples are drawn from a peripheral 
source (e.g. femoral vein, far away 
from the heart), thereby minimizing 

the chance that the results are sub-
ject to PMR.  (But depending on case 
circumstances – no guarantee.  For-
tunately, collection site is routinely 
documented in postmortem records.) 

So, a quick paragraph on what’s re-
ally happening with PMR.  First, the 
main “chemical factory” in the body 
is the liver, and one of its functions is 
to help the body get rid of poisons, 
toxins… basically any exogenous 
chemical (including potentially ben-
efi cial drugs).  This is accomplished 
by enzymatic reactions, and the liver 
utilizes dedicated transport pro-
teins to “pull” chemicals out of the 
blood and into the liver cells.  Once 
inside the cells, those drugs tend 
to stay put, because of a small elec-
trical charge on the cellular mem-
brane.  This little detail is the basis 
for the liver being able to concentrate 
drugs to a much higher level than is 
found in the circulating blood.  The 
drugs need to be concentrated in the 
liver  for the enzymes to be able to 
force the breakdown/elimination 
reactions to proceed.  However after 
death, the energy required to main-
tain the membrane charge is no lon-
ger available, and the concentrated 
drugs present in the liver can now 
diffuse out in all directions, produc-
ing artifi cially elevated drug levels in 
any blood sample collected in areas 
the drugs have moved into.  Since 
the heart is pretty close to the liver 
– heart blood is prime for “PMR” el-
evation of results.  

There is therefore, in many cases, 
the potential for toxicology results to 
be unreliable - not in the quantitative 
accuracy values reported,  but rather 
in the interpretation of what that val-
ue means relative to levels the dece-
dent was experiencing at the time of 
death.   Evaluating the reliability of 
such results is a critical role for the fo-
rensic toxicologist in many postmor-
tem cases.  A second, and potentially 
related problem then, is determining 
the extent to which natural disease 
may have played a causative or con-
tributory role in the death.  It is not 

the role of the forensic toxicologist to 
diagnose medical conditions, or to 
determine the extent to which they 
may have contributed to the death.  
However, having an understanding 
of Pathologists’ fi ndings, and the rel-
evant medical history, can be critical 
to understanding, and providing a 
good interpretation as to the role that 
a drug, or combination of drugs may 
have actually played in a death.   

Questions regarding opiate over-
dose cases often rather simplistically 
devolve into one of two common 
questions;  Did the decedent take 
too much? Did the physician pre-
scribe too much?  Determination of 
the “amount ingested” producing a 
particular postmortem concentration 
can be calculated, but that process 
can involve multiple assumptions, 
and a great deal of uncertainty, to 
the point of being unreliable in many 
cases.  More commonly, evaluation 
of prescription history, and consid-
eration of pill counts can often shed 
light on both questions, as can the 
identifi cation of an opiate that has 
not been prescribed (or is a metabo-
lite thereof).   Most states now have 
sophisticated opiate tracking pro-
grams, so that issues with “doc shop-
ping” and multiple prescription fi lls 
have to a great extent, disappeared.    
Medication history can often show 
a consistent pattern of use (or con-
versely, a recent increase) which can 
shed light on the likelihood of an 
overdose.   Despite an apparently 
high postmortem drug level,  a con-
sistent, steady compliance with a 
stabilized prescription regimen can 
suggest the PM drug level may not 
be not reliable.  

One key in understanding opiate 
deaths is the mechanism by which 
opiates work.  Opiates produce in 
general, three effects in the body, an-
algesia, CNS and respiratory depres-
sion, and (with adequate dose) some 
degree of euphoria.  For most people, 
the level of drug in the blood produc-
ing analgesia is somewhat less than 

continued on next page 
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that resulting in either signifi cant 
respiratory depression, or euphori-
genic effects.  Overdose-produced 
respiratory depression results in both 
a lowered availability of oxygen in 
the tissue plus, (as a result of a lower 
respiratory rate) a build-up of carbon 
dioxide in the blood, causing a “respi-
ratory acidosis,” all mixed in with the 
“narcosis” or loss of consciousness 
associated with the CNS depression.  
If the acid-base imbalance, coupled 
with the hypoxia/anoxia reaches a 
level at which the heart is no longer 
able to continue to function, some 
degree of cardio-respiratory failure 
occurs, which may be terminal. This 
process is usually not rapid, and re-
sults in signifi cant fl uid build-up in 
the lungs prior to death.  Clearly, the 
extent to which the cardiac system is 
already compromised by underlying 
medical conditions or disease will 
increase the susceptibility of an in-
dividual to a respiratory-depression 
induced death. 

So how do we put this all together 
in (e.g.) a typical criminal or “med-
mal” case?  Consider an example of 
the former.  A decedent, with a his-
tory of drug abuse has died of an 
“apparent drug overdose” and the 
dealer was subsequently charged 
in the case.  Postmortem toxicol-
ogy revealed morphine, and a trace 
of “6-MAM,” a metabolite of her-
oin, and the synthetic (rapidly act-
ing) morphine analogue, fentanyl. 
(Heroin is very rapidly metabolized 
into “6-monoacetylmorphine”, or 
“6-MAM” which in turn is metabo-
lized into morphine.  6-MAM and 
morphine are commonly detectable 
in heroin abuse cases, heroin itself is 
often undetected. Fentanyl is readily 
detectable.)  However, in this case, 
neither the 6-MAM, or morphine lev-
els were really adequate to explain 
the death, but fentanyl was present at 
a clearly potentially lethal level.  The 
problem in this case was that when 
analyzed by the controlled substanc-
es laboratory, the heroin supplied by 

the accused dealer did not contain 
fentanyl.   Because fentanyl is rap-
idly metabolized, it appeared in this 
case that the user had survived the 
initial heroin dose, and as a second 
usage from a different source, taken 
what turned out to be a fatal dose 
of fentanyl.  The circumstance still 
qualifi es as a drug overdose fatality, 
but with considerably different le-
gal ramifi cations regarding the pre-
sumed source of the drugs.  

From the medical malpractice are-
na, consider the following;  a 50 y/o 
male, hospitalized for several days 
with “shingles” (a painful viral in-
fection).  The patient had a complex 
medical history, with underlying 
cardiac issues, and numerous medi-
cations, including oxycodone for 
pain.  The patient  was discovered 
deceased at a routine check at 4:00 
AM.  A hospital (non-forensic) au-
topsy was inconclusive regarding the 
identifi cation of cause of death, how-
ever postmortem toxicologic results 
showed oxycodone levels solidly in 
the fatal range.  The case was taken 
over by the Medical Examiner,  and 
the COD was amended to include 
“oxycodone overdose” and a lawsuit 
ensued.   From a toxicologic perspec-
tive, this case was actually rather 
straightforward… the blood sample 
from which the oxycodone level was 
taken had been “heart blood” call-
ing into question the validity of any 
inference of high oxycodone levels 
prior to death as a function of PMR.  
Secondly, medications were prop-
erly controlled, so the opportunity 
of a deliberate overdose was con-
sidered extremely remote.  Thirdly, 
there was no fl uid build-up in the 
lungs, which while not necessarily 
diagnostic of a slowly progressing, 
respiratory-depressant type death, 
is certainly expected.  Finally, the 
patient was conscious and convers-
ing with nursing staff ~ 2 hours fol-
lowing the oxycodone dose, a time 
point roughly coinciding with the 
maximal blood level of the drug.  In 

short, the apparent “overdose” levels 
were readily explainable in terms of 
the expected PMR, and more impor-
tantly, other case circumstances were 
much more consistent with a sudden 
cardiac event, than the progressive 
respiratory depression associated 
with an opiate overdose.  Finally, the 
underlying cardiac issues provided a 
reasonable alternate explanation for 
the death in the case.  The suit in this 
case actually went all the way to trial 
based on an “overdose” allegedly 
caused by an inadvertently doubled 
delivery of scheduled oxycodone 
dose, but was unsuccessful. 

In summary, consideration of opi-
ate deaths can be challenging and 
complex, despite in some cases, what 
seem to be unequivocal toxicologic 
fi ndings.  These cases often necessi-
tate more consideration than simply 
a comparison of a postmortem drug 
level to a table of therapeutic, toxic 
and fatal concentrations. 
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In response to the current pandem-
ic, federal and state governments 
have been inundated with requests 
to immunize healthcare providers 
from liability when responding to 
COVID-19.  Here in Georgia, Gov-
ernor Brian Kemp signed an Execu-
tive Order on April 14, 2020 classify-
ing healthcare workers responding 
to COVID-19 as auxiliary emer-
gency management workers under 
O.C.G.A. § 38-3-35, and as a result, 
this Order shields healthcare work-
ers from malpractice claims under 
certain conditions.  

Under O.C.G.A. § 38-3-35, emer-
gency management workers are 
immune from liability for death, in-
juries, or property damages arising 
from the performance of emergency 
management activities, except in cas-
es of willful misconduct, gross negli-
gence, or bad faith. Notably, this stat-
ute only protects emergency man-
agement workers who are “engaging 
in any emergency activity complying 
with or reasonably attempting to 
comply with” Title 38 or any order, 
rule or regulation promulgated pur-
suant to Title 38. As a result, covered 
healthcare workers must “reasonably 
attempt to comply” with Title 38 and 
Executive Order 04.14.20.01 in order 
to receive limited immunity.

Specifically, the Executive Order 
extends liability protection to em-
ployees, staff, and contractors of 
healthcare facilities. Healthcare fa-

cilities are defined by O.C.G.A.§ 31-
7-1(4)(A), O.C.G.A. § 31-7-1(4)(C-G), 
and O.C.G.A. § 31-7-1(5) and include 
hospitals, specialty hospitals, reha-
bilitation facilities, ambulatory surgi-
cal treatment centers, specimen col-
lection centers, birth centers, skilled 
nursing facilities, assisted living fa-
cilities, personal care homes, imag-
ing and testing centers, and public 
health centers. 

Practical considerations like lim-
ited PPE and ventilator supplies 
mixed with unique stressors includ-
ing possible staffing shortages dur-
ing this pandemic create the perfect 
storm for plaintiffs targeting health-
care providers with allegations of po-
tential negligence. Without Governor 
Kemp’s Executive Order, healthcare 
workers would be provided limited 
protection during this epidemic and 
would potentially face near-auto-
matic liability for most lawsuits filed 
concerning COVID-19 care. Gover-
nor Kemp’s Executive Order allows 
healthcare providers to focus on pa-
tient care instead of the threat of liti-
gation. 

In Georgia, this protection is espe-
cially necessary in light of Governor 
Kemp’s March 20, 2020 Order autho-
rizing telemedicine licenses to out 
of state physicians and the March 
23, 2020 Order allowing unlicensed 
nursing school graduates and pro-
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viders with lapsed or expired licens-
es from the past five years to pro-
vide medical services to COVID-19 
patients. Although many of these 
physicians may not normally treat 
infectious diseases, they are stepping 
up to relieve frontline medical staff 
despite their limited experience in 
this area. Governor Kemp’s Execu-
tive Order acknowledges their act 
of courage during this epidemic and 
highlights how the typical standard 
of care for healthcare providers may 
not be appropriate during this global 
health crisis. 

Governor Kemp’s Executive Order 
does not however provide blanket 
immunization as it still allows plain-
tiffs to file suit for willful miscon-
duct, gross negligence, or bad faith. 
Immunity is also contingent upon 
“reasonably attempting to comply” 
with the Executive Order and Title 
38, and therefore, Georgia courts will 
likely serve as a battleground for 
competing interpretations of what is 
reasonable. 

For causes of action occurring 
from May 13, 2020 through May 31, 
2020, private practice physicians 
may also qualify for immunity un-
der Governor Kemp’s Executive Or-

der 05.12.20.02. This Order enlarges 
the immunity provided by Execu-
tive Orders 3.14.20.01 and 4.14.20.1 
to all workers of healthcare facilities 
as defined by O.C.G.A. 31-6-2(17), 
O.C.G.A. § 31-44-1(6). It also extends 
immunity to “persons who are li-
censed, certified, or otherwise autho-
rized under Code Section 31-33-1(4) 
and those under Title 43, Chapter 26 
and Chapter 34 to provide healthcare 
services in the ordinary course of 
business or practice of a profession 
or in an approved education or train-
ing program.” 

Governor Kemp’s May 12, 2020 
Executive Order also added require-
ments that healthcare providers must 
meet if they seek immunity. The Or-
der now requires healthcare facili-
ties providing services from May 14, 
2020 through May 31, 2020 to adhere 
to guidelines for Critical Infrastruc-
ture and Healthcare Guidelines es-
tablished within the Order.  It will be 
vital for healthcare providers to have 
preventative measures in place that 
are in compliance with this Order to 
receive immunity under Executive 
Order 05.12.20.02

Additionally, Georgia courtrooms 
may still feel the effects of COVID-19 

outside of Governor Kemp’s Execu-
tive Order. There has been a tsunami 
of support for hospital workers who 
are praised for reporting for duty 
each day and placing their lives on 
the line to care for those in need.  In 
the current climate of “pro-health-
care providers,” the public views 
these individuals as heroes, and the 
question now becomes “who wants 
to be the person to sue the Nation’s 
heroes.” 

Highlighting the importance of 
limited liability for healthcare pro-
viders, Senator Ben Sasse, R-Ne-
braska recently issued a prepared 
statement explaining how “[t]hese 
heroes need a common-sense liabil-
ity shield, so that they don’t have to 
worry about lawsuits while they’re 
scrambling to save lives.” Governor 
Kemp’s Executive Order accomplish-
es this goal and provides protection 
to those who leave their families ev-
ery day to brave this virus and serve 
the people of this State.

Healthcare Heroes and Limited Liability Protections
from previous page
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