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Paul W. Painter III
Section Chair

REMARKS FROM OUTGOING CHAIR

Among all the fine legal groups 
and organizations in Georgia, the 
General Practice and Trial Section 
remains inimitable.  Yet, despite 
being a member of the section’s 
Board of Directors for nearly a 
decade, I struggled to define what 
qualities made our section so 
special.  After having the honor to 
serve as section chair for the past 
year, however, I think I have finally 
come to understand.  

The General Practice and Trial 
Section may be the last bastion of 
an age gone by in Georgia’s legal 
profession.  In a time where some 
ninety-five percent of civil cases 
settle out of court, our members 
take pride in being trial lawyers 
and trial judges.  In a profession 
that produces an increased focus 
on specialties and sub-specialties, 
our section values the general prac-
titioner.  In the age of Big Law, our 
focus turns to country lawyers and 
small-town practices.  We are repre-
sentative of the Georgia bar in our 
grandparents’ generation more than 
our own.  

That is not to say our section’s 
mission is outdated or irrelevant.   
To the contrary, like old cloths taken 
from the laystall in Sir Thomas 
Carlyle’s Sartor Resartus that were 
used to weave the new clothes of 
society, these old skills and practices 
we work to perpetuate are essential 
to protecting the rights of the people 
of Georgia in this new age.  Our citi-
zens need lawyers who can draft 
and probate a basic will, challenge 

an unfair dispossessory, try a jury 
trial and a thousand other mostly 
unglamorous tasks.  The General 
Trial and Practice Section is geared 
to promote and assist the lawyers 
who represent those clients.  While 
their work may not be reported on 
the front pages of newspaper, they 
are the ones who make the law 
accessible for the average citizen.  
Without that access for all citizens, 
a county that built on laws cannot 
survive.  

This year the GPTS Board has 
worked to provide more programs 
and better access for those lawyers.  
Our CLE topics have focused more 
keenly on general practice and 
trial specific topics.  We have tried 
to expand video broadcasts of 
our topics so that more members 
outside of the metro area can benefit 
from them.  We have begun to use 
social media to become more acces-
sible to all our members and recruit 
younger lawyers to become active 
in the section and learn how to 
succeed as a modern day GP.  

Highlighting our year, as always, 
was the Tradition of Excellence 
Award Breakfast at which we had 
as impressive awardee list as I can 
remember.  Sally Akins, a former 
GPTS Chair from Savannah, received 
the award for the Defense Lawyer.  
Jim Pannell, who now focuses on 
bond work but has done everything 
a civil lawyer can do in his more 
than 40-year practice in Savannah, 
received the award for General Prac-
tice Lawyer.  Judge Louis Sands, a 

champion of justice from Albany, 
won the Judge award.  And Chris 
Clark, a Macon lawyer whose mark 
on the profession has been made 
by not just his excellence as a trial 
lawyer but also his mentorship to 
hundreds of Mercer law students he 
has taught as an adjunct professor 
over the years, won the award for 
Plaintiffs Lawyer.  Sally Akins told 
me years before she received the 
Tradition of Excellence Award that 
she considered it the highest award 
a Georgia trial lawyer can receive.  I 
agree.  Simply being able to present 
these greats of our profession was 
not only an honor, but a privilege I 
will long cherish.  

The section is strong and will grow 
stronger under the exceptional lead-
ership of the new Chair, Rob Regis-
ter.  Rob will lead us back to the coast 
next Spring for the General Practice 
and Trial Institute, from which we 
took a hiatus this year necessitated 
by the changes to ICLE.  Kris Brown 
and I will co-chair the event and we 
will strive to put together the excel-
lent programing for which the event 
has become known.  

It has been a great honor to serve 
as Chair of the General Practice and 
Trial Section; however, whatever 
success the section may have had 
this past year is not attributable to 
me.  The members of the board are all 
passionate, sincere, and thoughtful 
in their service to the section.  Their 
ideas and work ethic in furthering 
our mission is both inspiration and 
makes the Chair’s job very easy.  But 



most importantly, the success of the 
section would be impossible if not 
for the work of our Executive Direc-
tor, Betty Simms.  As has been aptly 
said by many past Chairs, Betty is 

who keeps the section “on the rails.”  
We are very lucky to have her.  

Thank you again for the oppor-
tunity to chair the section.  Its 
your hard work making the justice 

system work across our state that 
is truly our Tradition of Excellence.   
At the end of the day, the “Largest 
Law Firm in Georgia” is a special 
group because of you.  

Help our Section grow...

sign up a 
new member

today!



Psychological Evaluations for Legal 
Proceedings

  by Mark D. Ackerman, Ph.D.

Licensed Psychologist, Clinical and Forensic Psychology

Mark D. Ackerman, Ph.D. received his doctorate in counseling psychology from 
the University of Missouri-Columbia with emphasis on psychological testing and 
behavioral medicine. Since completing his educational training and obtaining 
licensure to practice as a psychologist in both Georgia and Florida, Dr. Ackerman 
has specialized in health psychology, forensic psychology and addictions. He is a 
member of the American Psychological Association and American Psychology-Law 
Society. He provides forensic psychological evaluations and courtroom testimony 
for a wide range of civil, criminal and immigration cases. He has been selected to 
provide lectures and presentations at a broad variety of behavioral science, medical 
and forensic conferences and professional meetings based on his expertise, research 
and peer-reviewed journal articles that he has published in medical and psychological 
journals. Dr. Ackerman maintains a clinical and forensic psychology practice in 
Atlanta, GA and holds faculty rank at the Atlanta VA Medical Center and Emory 
University School of Medicine.

 What is Psychology?  

The scope of the professional prac-
tice of psychology is broad but em-
phasizes evaluation and treatment. 
Psychology is a behavioral science 
and can be defined as “the scientific 
study of human behavior and cogni-
tive and emotional processes.” Be-
havior refers to physical actions that 
can be observed while mental pro-
cesses pertain to emotions, thoughts, 
decision making, problem-solving, 
perception and mood. 

What is a Psychologist?
The American Psychological As-

sociation reserves the title “Licensed 
Psychologist” for individuals who 
complete a doctoral degree (either 
a Ph.D. or Psy.D.) with specialized 
course-work including psychological 
testing, psychopathology and abnor-
mal psychology, biological bases of 
behavior, personality theory, research 

methods and statistics, psychophar-
macology, childhood development 
and other specialized areas within 
psychology. A doctoral degree usual-
ly requires 5-7 years of post-graduate 
study. Becoming a licensed psycholo-
gist in any of the core speciality ap-
plied areas, e.g. clinical, counseling, 
neuropsychology also requires an 
internship (e.g. hospital, community 
clinic, prison) followed by post-doc-
toral training of 1-2 years in the set-
ting of choice, (e.g. medical or foren-
sic) for one’s future career. Licensing 
as a psychologist requires passing a 
rigorous and comprehensive writ-
ten and oral examination taken in 
the state where one plans to practice. 
There are many different settings in 
which professional psychologists are 
employed including medical, foren-
sic, university and corporate/ indus-
try. Some psychologists choose to de-
velop a private practice. 

The difference in training be-

tween a psychiatrist and psycholo-
gist, which is sometimes confused 
by the public, is that psychiatrists 
attend medical school and com-
plete a medical degree (M.D.) while 
psychologists complete a Ph.D. or 
Psy.D. which is a behavioral science 
degree with emphasis on the evalu-
ation and/or treatment of human be-
havior (e.g. depression, anxiety and 
other disabling conditions). In some 
states (e.g., Idaho, Illinois, Iowa, New 
Mexico, Louisiana) and portions of 
the military psychologists with addi-
tional training can prescribe psycho-
active medications. In many hospital 
settings psychologists collaborate in 
medication decision making. (Ameri-
can Psychological Association, 2011). 
Psychologists typically have exper-
tise in psychological testing and as-
sessment while psychiatrists have 
expertise with and often focus on 
medication management. Despite the 
differences there is often great over-



continued on next page 

lap in the nature of the work that 
psychologists and psychiatrists do 
and both professions can frequently 
be found working together on a team 
in various professional settings.

What is Forensic Psychology?
Division 41 of the American Psy-

chological Association is the Ameri-
can Psychology-Law Society division 
whose members have a specialty 
focus on legal and forensic applica-
tions. Division 41 defines forensic 
psychology as follows:

“Professional practice within the 
area of clinical, counseling or neu-
ropsychology where psychologists 
with forensic training are engaged 
regularly as experts and represent 
themselves as such, in an activity 
primarily intended to provide pro-
fessional psychological expertise to 
the judicial system.” 

According to the American Board 
of Forensic Psychology, which is a 
higher-level specialty credentialing 
body, forensic psychology is the ap-
plication of the science and profession 
of psychology to questions and issues 
relating to law and the legal system. 
Many psychologists who practice in 
forensic psychology bring wisdom 
and expertise with them accumulat-
ed over many years of applied clini-
cal psychology work although foren-
sic psychology specialty graduate 
programs have recently been increas-
ing in  numbers. The word “forensis” 
comes from the Latin word “foren-
sic,” meaning “of the forum” where 
the law courts of ancient Rome were 
held. In contemporary society foren-
sic psychology is a specialized branch 
of clinical psychology that relates to 
issues that connect psychology with 
the law and can be very broad to in-
clude work that pertains to an array 
of professional activities carried out 
by psychologists which may occur 
either within criminal or civil arenas. 
For example, referral questions/re-
quests by an attorney or by the court 
system to the psychologist may per-
tain to mitigating factors, jury selec-
tion, parental fitness, cognitive or 
mental harms suffered following 
some form of trauma within personal 

injury lawsuits, personality assess-
ment and malingering, workplace vi-
olence risk appraisal, expert witness 
testimony, testamentary capacity, 
sex offender recidivism evaluation, 
personnel selection for law enforce-
ment and diagnostic clarification, to 
name just a few. Immigration law is 
another specialty category that I have 
previously written about examining 
the contribution that psychological 
evaluations can make pertaining to 
asylum, U-Visa and domestic abuse 
hardship determinations (Ackerman 
& Williams, 2013).

How can a forensic psychologist 
assist me in my work as an 

attorney? 
Forensic psychologists may be con-

tacted by an attorney or the court sys-
tem to take on the role of evaluating 
individuals facing criminal charges 
pertaining to psychological, behav-
ioral or cognitive issues related to the 
charges. There should always be a re-
ferral question from the attorney (e.g. 
“Is the examinee competent to stand 
trial, does examinee understand the 
legal charges?” or “Is this individual 
likely to recidivate?”). Individuals 
may also contact a psychologist di-
rectly to discuss the need for an eval-
uation concerning a civil case. Com-
pleted forensic evaluations should 
be objective with conclusions based 
on information obtained through 
observation, clinical interview, af-
fidavits received from third-party 
informants or collateral interviews, 
psychological test results, question-
naires completed by the examinee, 
review of medical, psychiatric and 
psychotherapy records, employment 
documents, police reports and jail re-
cords where applicable. The final re-
port should answer the referral ques-
tion in an unbiased manner and be 
based on the data collected with the 
ultimate goal of assisting the trier of 
fact. Therapeutic reports and foren-
sic psychological evaluations there-
fore have very different goals and 
are designed quite differently. For 
example, while therapeutic reports 
focus on the health and adjustment 
of the examinee and usually include 

treatment recommendations with 
the ultimate goal of alleviating emo-
tional distress, forensic psychological 
evaluations typically address specific 
and more narrow referral questions 
and focus on how one or more as-
pects of the examinee’s functioning 
are related to the legal charges (Otto, 
Demier& Boccaccini, 2014). Psycholo-
gists are uniquely positioned to assist 
the courts in this manner as our train-
ing emphasizes assessment of human 
behavior in addition to foundational 
course-work in research methodol-
ogy and statistical analysis. All psy-
chologists are trained in critical think-
ing and most forensic psychologists 
are well-versed in Daubert criteria 
and are familiar with the court sys-
tem and legal standards. Besides as-
sisting with an understanding of the 
relevant psychological issues of a le-
gal case psychologists may also be be 
retained by attorneys to review docu-
ments or to provide expert testimo-
ny. What follows are three selected 
categories of forensic psychological 
evaluation that may be helpful to the 
practicing attorney.

Mental Status Examinations may 
be flexibly designed to answer ques-
tions pertaining to an individual’s be-
havior, emotional status or cognitive 
functioning (e.g. memory, attention 
deficit issue) or to address mitigat-
ing factors, probation or sentencing. 
These evaluations are particularly 
useful within criminal contexts and 
are frequently conducted with the 
goal of assisting the trier of fact to bet-
ter understand psychological func-
tioning in reference to legal charges. 
Examples would include arrest for 
DUI (addiction issues), sexual crimes 
(recidivism) and parental fitness psy-
cho-diagnostic evaluations in child 
protection matters. However, mental 
status evaluations may also be used 
to address questions within civil set-
tings such as the work-place (sexual 
harassment, cyber technology viola-
tions). Evaluations should be thor-
ough and include observation, spe-
cific questioning, history-taking and 
psychological testing which may in-



clude intellectual, ability and person-
ality appraisals tailored to answer the 
referral questions.  

Personal Injury Psychological Eval-
uations may be helpful to an attorney 
or legal team representing a plaintiff 
or a defendant following the claim 
of: a traumatic event e.g. assault, an 
incident such as a motor vehicle or 
boating accident resulting in a claim 
of mental or physical injury, medi-
cal care or surgery in which medical 
malpractice is alleged, to help deter-
mine if the claim is legitimate or is a 
result of malingering or deception, 
and to assess the extent of the dam-
ages, e.g. mental, medical, financial.  
Personal injury is an area of tort law 
involving a “private or civil wrong or 
injury other than a breach of contract, 
for which the court seeks to provide a 
remedy in the form of an action, usu-
ally monetary, for proven damages” 
(Black’s Law Dictionary, 1979). A tort 
requires that the plaintiff’s injury was 
proximately caused by the defen-
dant which may involve negligence, 
malpractice or indifference (Kane & 
Dvoskin, 2011).

It is understood that certain diag-
noses such as post-traumatic stress 
disorder (PTSD) may be over-report-
ed. Specially designed psychologi-
cal tests when combined with other 
measures and a dose of clinical acu-
men can be used to help estimate the 
validity of such diagnoses or the ex-
tent to which symptoms may be ex-
aggerated due to external incentives. 
Psychological claims can be more dif-
ficult to prove than physical injuries 
and are more susceptible to feigning 
or malingering, thus the need for a 
skilled mental health evaluator to as-
sist in providing an objective evalu-
ation that would be difficult for the 
“treating psychologist” and should 
rather be conducted by a professional 
who has no allegiance to the client 
and can produce a more impartial 
final product, although as Kane and 
Dvoskin (2011) note, absolute objec-
tivity is impossible to achieve as ev-
ery expert brings their own personal 
biases to each case. However, foren-

sically trained psychologists tend to 
be more aware of potential sources of 
bias and acknowledge and control for 
that as much as possible. 

It is well established that a period 
of prolonged and stressful litigation 
can trigger additional problems in-
cluding financial hardship, marital 
stress, employment difficulties and 
the various sequelae frequently ac-
companying these circumstances 
such as anger, exacerbation of health 
problems (e.g. chronic pain, depres-
sion), and sometimes secondary gain. 
All of these factors can be evaluated 
and communicated through profes-
sionally designed psycho-diagnostic 
evaluations. Expert witness testimo-
ny may be helpful in court following 
the submission of an evaluation to 
further explain the sometimes-com-
plicated information included in the 
evaluation and to answer questions 
pertaining to decisions that will need 
to be made about the case under con-
sideration.

Fitness for Duty and Employment 
Setting Psychological Evaluations
can be used in a number of ways 
including determination of a candi-
date’s “goodness of fit” for a work 
position or to examine an employee’s 
readiness to return to work following 
a period of time away from their job 
due to such circumstances as illness, 
addiction or conflict at the worksite 
(e.g. bullying). Legal matters such 
as employee complaints alleging 
harassment, discrimination, viola-
tion of Family and Medical Leave 
Act (FMLA), retaliation or wrongful 
termination are problems which can 
impact quality of life and emotional 
functioning and can be assessed as 
part of a broader mental status ex-
amination. Mental health factors 
such as chemical dependency (e.g. 
alcohol and recreational drug abuse, 
prescription drug abuse), dangerous-
ness to self and others in the work-
place, intellectual or memory capac-
ity changes subsequent to illness or 
injury, attention deficit issues and 
anger management difficulties are 
some of the concerns that employers 

may encounter with their employ-
ees that they will need to have ob-
jectively evaluated. A well-designed 
psychological evaluation to address 
the issues at hand can be extremely 
valuable in assisting the employment 
attorney’s approach to working with 
individual clients, health systems or 
the corporate world.

Conclusion: 
 This article was written with the goal 
of informing practicing attorneys 
about how the legal system can uti-
lize the skills of psychologists beyond 
simple referrals for treatment of psy-
chological disorders. Selected special-
ty areas included personal injury and 
employment law. Due to the unique-
ness of the scientist-practitioner train-
ing received and expertise in such 
techniques as psychological testing, 
clinical interviewing and report-writ-
ing, psychologists are highly qualified 
to assess human behavior and the fac-
tors relevant to it such as motivation, 
intelligence and personality. Forensi-
cally-trained psychologists can make 
a significant contribution by assisting 
the court system through a better un-
derstanding of psychological and cog-
nitive factors of relevance to criminal 
and civil legal proceedings.
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How do sexual assault cases arise 
in civil court?  For the most part, 
these cases may arise as third party 
premises liability cases.  A woman 
is abducted from a poorly lit park-
ing lot, parking garage, or MARTA 
station, driven to another location, 
and sexually assaulted.  Or she is 
victimized when the assailant en-
ters an office building while she is 
working late at night or breaks into 
her apartment and assaults her.  The 
victim asserts that negligent security 
contributed to the assault.   I evalu-
ated one victim who was assaulted 
in a motel.  In another case, I evalu-
ated a woman who was assaulted in 
a hospital by an employee.  In sexual 
assault cases, there may be no medi-
cal/verifiable injuries.  How do you 
or your expert assess psychological 
damages in an understandable and 
credible way?  One might assume 
that establishing psychological dam-
ages may be difficult in such cases.  
However, there is an empirical basis 
for such evaluations.

In the late 1980’s and 1990’s, when 
rape crisis centers were being devel-
oped, the federal government grant-
ed several research groups around 
the country the funds with which 
to assess victim symptoms and re-
covery from sexual assault.  Major 
research initiatives were begun in 
Atlanta, Pittsburgh, Philadelphia, 
and Charleston.  I was fortunate to 

serve as the project director of the 
Atlanta study.  These groups, along 
with an established group in Bos-
ton, consulted with each other and 
collaborated on research methodol-
ogy over a period of many years.  
These studies yielded a foundation, 
grounded in data, for understanding 
what sexual assault victims typically 
experience at various stages of their 
recovery, as well as the long-term 
reactions of sexual assault, defined 
as three years or more post-assault.  
The victims who participated in the 
studies were not litigating in civil 
court, as far as we knew, so their 
symptoms could not be attributed to 
the litigation process.  (Some were, 
of course, involved in the criminal 
proceedings).  Psychologists refer 
to this body of data as “the stan-
dard reference group.”  The results 
of these studies can provide a help-
ful guideline in assessing emotional 
and psychological damages.

Common Reactions

In the first few days after a sexual 
assault, it was common for the vic-
tim to report that they were numb, 
in a state of shock, worried, exhaust-
ed, jumpy and restless, ashamed, 
angry, fearful, withdrawn, and help-
less.  A full 95% reported significant 
symptoms of what we refer to as 

Assessing Psychological Damages in Sexual Assault 
and Sexual Harassment Cases

Evaluating the Plaintiff in a Sexual Assault Case

Elizabeth M. Ellis, Ph.D.
Licensed Psychologist, Clinical and Forensic Psychology

“Dr. Ellis completed her Ph.D. 
in Clinical Psychology at Emory 
University in 1977.  After a two 
year stint as a researcher for UGA, 
she went into private practice in the 
Gwinnett area in 1980.  She works 
mostly with children and families 
doing assessments and individual 
and family psychotherapy.  She has a 
subspecialty in forensic psychology.
She has published two books in her 
field and 33 papers in professional 
journals, 6 of which were on the 
effects of sexual assault, and 10 of 
which were in the child and family 
forensic area. She lives in Atlanta 
and is an avid bicyclist.”

continued on next page 
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Acute Stress Disorder.  A majority of 
victims reported immediate physi-
cal symptoms such as nausea, aches 
and pains, loss of appetite, disrupted 
sleep, and an inability to concentrate. 
Thus, a victim who reports “delayed 
PTSD” one or more years after the 
assault would be suspected of ma-
lingering.

In the Atlanta study, we inter-
viewed victims in depth at one, two, 
four, eight, and twelve months’ post-
assault.  The victims also completed 
a battery of tests at each assessment.  
Their results were compared with a 
matched group of women who had 
not been assaulted.  The measures 
of fear and anxiety were higher than 
those of the controls at each assess-
ment period over the course of a 
year.  Although the scores of the 
victims went down over time, they 
levelled off at around four months, 
and no further improvements were 
seen after that point.  This was true 
of victims in the Charleston study 
as well.  Although the fears were at 
first rape-related (being alone, being 
interviewed by police, weapons, re-
turning to the scene of the assault), 
the fears often broadened over time 
to include situations where the wom-
an might feel vulnerable—walking 
on a dark street, going to a strange 
place, etc.  

In the Atlanta study, 75% of vic-
tims reported significant levels of de-
pression at one-month post-assault.  
At the four-month post-assault in-
terview, the percentage of victims 
reporting a significant level of de-
pression had decreased to near nor-
mal levels, though at one-year post-
assault, 26% were still significantly 
depressed (compared to 17% of the 
controls).  Symptoms of depression 
appeared related to lowered self-
esteem among the victims, disrupted 
relationships, feelings of hopeless-
ness due to withdrawing from col-
lege or to having quit their jobs, with 
resulting financial stress.  Many nos 
longer enjoyed activities they once 

looked forward to.  Many felt “bro-
ken” and that their lives would nev-
er be the same again. 

In the Atlanta study, we also mea-
sured social adjustment following the 
assault.  Victims showed much lower 
levels of day-to-day functioning at 
the first two intervals, but not at the 
four-month interval.  Many had bro-
ken up with boyfriends due to the 
assault and had had conflict with 
family members or friends about the 
circumstances of the assault or the 
fact that they were not coping well.  
Many curtailed their social lives and 
stayed home, feeling afraid to go out 
at night, or that they couldn’t trust 
other people, especially men.  Wom-
en with high incomes could change 
jobs, sell their home, move to a safer 
area, etc., but women who were low-
income lacked mobility.

Sexual functioning post-assault 
was also measured in these research 
studies.  There was much individual 
variation in victim response, given 
that victims had a wide range of 
prior sexual experience and may or 
may not have had a sexual partner 
following the assault.  In general, 
the pattern of sexual difficulties fol-
lowed that of other psychological 
problems—symptoms decreased 
over time with a majority of victims 
having near normal functioning by 
one-year post-assault.  They report-
ed a resumption of sexual activity, 
at pre-rape levels, but some victims 
(12% in one study) continued to 
experience flashbacks at one-year 
post-assault.  Up to a third of victims 
reported that sex was less satisfying 
when interviewed several years after 
the assault.

A large percentage of these victims 
would meet criteria for a diagnosis 
of PTSD.  This is a syndrome expe-
rienced by people exposed to a life-
threatening trauma such as combat, 
natural disasters, violent crime, or 
sexual violence.  To meet criteria for 
a diagnosis of PTSD, the victim must 
be experiencing some symptoms in 

each of three categories:  flashbacks 
and intrusive thoughts, numbing 
and dissociative reactions, and hy-
perarousal or hypervigilance.  

Comparison with the Standard 
Reference Group

The nature of psychological trauma 
is largely subjective.  Thus, the first 
question to ask, in determining the 
veracity of the victim’s report of 
symptoms is, “Are the symptoms 
and recovery rate congruent with 
established data for victim recovery?”  

This allows for a more objective 
assessment of the victim.  Victims 
who claim that they have had no im-
provement in their functioning long 
after the assault, for example, thus 
create credibility issues.  

In these studies, we also gathered 
a good bit of data regarding factors 
that were associated with victim out-
comes—both factors in the assault 
itself as well as factors in the victim’s 
history.  When assessing a victim for 
mental damages, we can compare 
the victim’s report with the standard 
reference group and the mediating 
variables to answer the question, 
“Is this victim’s report of symptoms 
what would be expected based on 
the data?” We can also address the 
question of “How long is the victim 
likely to be impacted negatively by 
the sexual assault and to what de-
gree?”  This is helpful in assessing a 
monetary award for damages.

For example, we found differences 
in stranger rapes vs. acquaintance 
rapes.  Stranger rapes were in gener-
al much more violent than acquain-
tance rapes.  Rapes by strangers of-
ten were more sudden, more violent, 
more likely to involve a weapon and 
to occur in the context of a break-
in and burglary.  These victims, 
who perceived they were about to 
be killed, were more likely to have 
chronic high levels of anxiety at the 
one-year post-assault mark than vic-
tims of acquaintance rapes.  In our 



study of long-term victims, I found 
that a series of factors in the assault 
itself, which we named the Brutal-
ity Scale, statistically predicted the 
most severe and chronic symptoms 
from the assault.

Victims of home break-in assaults 
were particularly traumatized.  The 
woman who is abducted from a Mall 
parking lot can feel safe by avoiding 
Malls or avoiding shopping at night.  
Likewise, the woman assaulted at a 
Motel Six can avoid staying in mo-
tels again.  However, the victims 
of home break-ins suffered from 
chronic insomnia and could not feel 
safe at home at night wherever they 
lived.  Many were vigilant all night 
and could only sleep in the daytime.  
I once assessed a series of plain-
tiffs who had been assaulted by the 
maintenance man at their apartment 
complex.  I testified that these plain-
tiffs were likely to suffer prolonged 
fear reactions and difficulty sleep-
ing and feeling safe in their homes.  
The attorney used this finding in the 
data to argue for sizable awards for 
the plaintiffs in the case.  (Moreover, 
the maintenance man had a crimi-
nal background, and the apartment 
manager failed to notify the resi-
dents of the assaults.)

In the Atlanta study we saw some 
evidence in the data that victims 
of non-stranger rapes experienced 
more chronic hostility than victims 
of stranger rapes.  These women 
had initially trusted someone who 
subsequently betrayed their trust.  
The anger of these women was often 
global, diffuse, and chronic.  It could 
be seen as a maladaptive coping 
mechanism.

As in all personal injury cases, fac-
tors in the victim’s pre-assault func-
tioning varied widely and were pre-
dictive of how the victim recovered 
or did not recover from the assault.  
Victims who had a prior history of 
treatment for depression, especially 
a history of suicide attempts, had 
poorer outcomes than those who did 
not.  Those who had been sexually 
assaulted before the current assault 

also had poorer outcomes.  In gener-
al, economic stress also contributed 
to poorer outcomes.  These were of-
ten victims who, for lack of money, 
could not move out of the motel or 
out of the neighborhood, could not 
quit their jobs where they felt un-
safe, etc.  On the other hand, vic-
tims who had strong support from 
male partners and family members 
recovered faster than those who did 
not.  Victims who had the resources 
to make significant changes in their 
lifestyle (i.e., install an alarm system 
in the home, take a job in another 
city and start over, etc.) fared better 
than those victims who could not 
make changes but simply withdrew 
and isolated themselves.  Victims 
who had strong social support from 
friends and family recovered more 
quickly than those who were more 
isolated or who had conflicted and 
unsupportive family relationships.

Interestingly, those victims who 
had experienced the loss of a sig-
nificant person prior to the assault 
through death, divorce, or separa-
tion recovered more quickly than 
those who had not.  Though this 
is counterintuitive, it fits with re-
search studies on stress and coping 
in general.  Thus, some of our most 
traumatized victims were women 
who were white, middle to upper 
middle class women, who were vic-
tims of the most violent assaults and 
who had never before experienced 
a devastating loss or ever encoun-
tered interpersonal violence.  These 
factors are also relevant for the at-
torney in predicting the length of 
recovery for the victim and assess-
ing monetary awards.  

Congruence Between Symptom 
Report and Behavior

A second avenue of assessing the 
victim’s extent of psychological 
pain and suffering is to examine the 
congruence between the victim’s re-
port of symptoms and the victim’s 
conduct.  Victims often had great 
difficulty recounting the assault to 

various parties who interviewed 
them, feeling overwhelmingly anx-
ious.  They can be seen to be visibly 
quite distressed, speaking haltingly, 
breathing rapidly, having difficulty 
maintaining eye contact, having to 
stop and take a break.  Many block 
out parts of the encounter only to 
recall it at a later time, a symptom 
of PTSD.  Many did not seek treat-
ment because they did not want to 
have to discuss what had happened.  
They had a strong desire to shut the 
experience out of their awareness.  
Repeated interviews triggered more 
flashbacks and nightmares.  Most 
had difficulty returning to work or 
to college and resuming normal ac-
tivities.  A majority could not toler-
ate being alone for some time.  Thus, 
the evaluator will pay close attention 
to the plaintiff’s demeanor during 
interviews and her report of day-to-
day functioning after the assault.

This contrasts, for example, with a 
case in which I evaluated a plaintiff 
for the defense.  An under-age teen 
girl had a sexual encounter with a 
maintenance man at an apartment 
complex.  When the mother found 
out, she claimed the girl had been 
raped.  The mother took the girl to 
a psychiatric hospital for evaluation 
where the interviewer asked the 
girl if she felt suicidal.  The girl said 
“yes” and was hospitalized.  How-
ever, it came out in depositions that 
the girl had been overheard brag-
ging to another girl about her sexual 
encounter with the maintenance 
man.  She had gone to school and to 
work the next day with no change 
in behavior or demeanor.  Even the 
mother, in deposition, testified that 
she had observed no change in the 
girl’s mood or behavior after the al-
leged assault.

Psychological Testing

A third way in which psycholo-
gists evaluate sexual assault victims 
is through psychological testing.  
Many attorneys may be familiar 
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with the MMPI-2, a standard test in 
the toolkit of psychologists who do 
evaluations.  Having been developed 
over 70 years ago and subject to hun-
dreds of validation studies, it is the 
best, most reliable test we have for 
assessing psychopathology.  Victims 
of the most violent assaults would 
be expected to score high on the 
scales that measure PTSD.  Victims 
of acquaintance rapes would be less 
likely to score high on the PTSD 
scales but more likely to have eleva-
tions on scales measuring demoral-
ization and hostility.  There are also 
five subscales that measure the test-
taker’s tendency to lie, to distort, to 
exaggerate, or to deny emotional/
behavioral problems.  The PAI (Per-
sonality Assessment Inventory) is a 
similar test to the MMPI-2.  It was 
developed to serve as an alternative 
to the MMPI-2.  It, too, has a PTSD 
scale and a scale that measures Ma-
lingering.

The Social Adjustment Survey—
Self Report (SAS-SR) was used in 
the large-scale research studies; thus, 
it lends itself well to measuring the 
day-to-day impact of the assault on 
the victim’s functioning and com-
paring that data with the standard 
reference group.  The Rape After-
math Symptom Test (RAST) was 
developed by the Charleston group 
and used by the other groups as 
well; thus we have a specific scale 
that measures the frequency of 
rape-related symptoms with good 
background data.  There are several 
measures of impairment in sexual 
functioning that can be added to the 
protocol as well.  

And, finally, the Structured Inter-
view of Reported Symptoms (SIRS) 
should be included in an evaluation 
of a sexual assault victim.  This is a 
test that was developed specifically 
for use in personal injury cases.  It 
has been in use for a while and much 
data has been collected from non-in-
jured control groups as well as from 
plaintiffs in various civil cases.  The 

individual subscales measure sev-
eral factors:  whether the test taker 
is inconsistent in the symptoms he/
she is reporting, whether the person 
is endorsing symptoms that are ab-
solutely “weird” and not reported by 
anyone, and whether the person is 
endorsing a level of symptoms that 
is far above what would be expect-
ed based on data that has been col-
lected from other groups of people 
who sustained that type of traumatic 
event.  Anecdotally, the teen plaintiff 
in the above case was shown to be 
malingering on the MMPI-2, the PAI, 
and the SIRS.

In summary, it is possible to evalu-
ate sexual assault victims for psy-
chological damages using objective 
criteria and to make some well-rea-
soned predictions about their ve-
racity, the severity of their trauma, 
and the likely recovery period.  We 
do this through three sources of in-
formation: (1) whether the victim’s 
recovery is congruent with known 
rates of recovery from sexual assault 
and whether factors in the assault it-
self and in the victim’s background 
are congruent with the victim’s re-
port, (2) whether the victim’s day-to-
day behavior and demeanor are con-
gruent with the symptoms they are 
reporting, and (4) from clinical scale 
elevations on well-established psy-
chologists tests as well as scores on 
the validity and malingering scales.

Sexual Harassment 
Evaluations

From the avalanche of recent 
reports of sexual harassment 
lawsuits filed against media stars 
and politicians, one might think 
this is a “new” area for the law.  It 
certainly is not.  Plaintiffs who are 
victims of sexual harassment in the 
workplace have been able to seek 
compensation for emotional harm 
since the Civil Rights Act of 1964.  
Title VII of the Act was amended 
in 1991 to modify some of the 
basic procedural and substantive 

rights provided by federal law in 
employment discrimination cases.  
It provided the right to trial by jury 
on discrimination claims, introduced 
the possibility of emotional distress 
damages, and provided caps on 
jury awards.  In fact, 1991 was a 
watershed year which saw the sexual 
harassment allegations of Anita 
Hill, lodged against Supreme Court 
Justice nominee Clarence Thomas, 
played out on national television.

The Legal Standard
Guidelines for employers on 

providing a workplace environment 
that is free from harassment, 
intimidation, or insult were first 
issued by the EEOC in 1980.  
Employers were mandated to 
eliminate workplace harassment on 
the basis that it interferes with the 
terms of employment.  Claims based 
on this legal theory of discrimination 
are based on two core elements: (a) 
the conduct must be based on sex 
or gender, and (b) the conduct is so 
egregious that it creates a hostile 
work environment and interferes 
with the person’s ability to carry 
out their work duties.  Early sexual 
harassment cases focused on quid
pro quo situations—those in which a 
person, usually a woman, was forced 
to respond favorably to sexual 
overtures or else she would face 
demotion or loss of employment.  It 
has expanded over time to include 
those situations where a woman, 
often working in a male-dominated 
occupation, is intimidated with 
vulgar and/or derogatory remarks 
about women in general.  These 
claims also now involve unwanted 
touching, sexually suggestive 
remarks, and pressures for dating, 
despite the woman’s refusals to 
these overtures.

Prevalence of Sexual Harassment 
(SH) in the Workplace

How common is sexual harass-
ment in the workplace?  Apparently, 
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low level SH is quite common.  In 
one large scale survey, conducted in 
1997, 447 female employees of a large 
corporation and 300 women employ-
ees of a Midwestern university were 
asked to respond to a questionnaire 
which assessed three levels of SH:  
Gender Harassment, Unwanted 
Sexual Attention, and Sexual Coer-
cion.  Among the corporation em-
ployees, 300 (68%) endorsed at least 
one item on the Sexual Experiences 
Questionnaire, indicating they had 
experienced at least one sexually ha-
rassing behavior in the previous 24 
months.  However, only 41% of that 
group (27% of the total) labeled their 
experience as sexual harassment.  Of 
the university women, 189 of the 300 
(63%) endorsed one item as having 
occurred at least once in the previous 
two years.  Only 15% of these women 
said “yes” to the question “Have you 
been sexually harassed in the last 24 
months?” (9% of the total).

When these private sector women 
were asked to rate the “worst” 
harassment experience, 74% indicated 
they had experienced harassment on 
a repeated basis from one week to six 
months in duration.  Asked to rate 
the impact of the harassment, 56% 
rated it as “upsetting” or “extremely 
upsetting,” and 29% found it slightly 
upsetting.  Interestingly, fully 83% 
indicated that they were required to 
continue to interact with the person 
who had bothered them.  Among the 
university women, 46% found the SH 
“very upsetting” and 38% rated it as 
“slightly upsetting.”   A majority of 
these women (78%) indicated that 
they had no option but to continue to 
work with the offending co-worker.  

When asked how they responded to 
the sexual harassment, a majority of 
both groups said they made efforts to 
stay away from the offending person 
as much as possible, telling themselves 
it wasn’t important, and resolving to 
“just put up with the harassment.”  
About 33% of the first group chose to 
talk to a supervisor; similarly 17.4% 
of the university women spoke to 
a union representative or superior.  

Fourteen per cent of the private sector 
victims made a formal complaint, but 
only 6% of the university employees 
did so.  Only about 1% of such cases 
go into litigation.

Between 2005 and 2015, more than 
41,000 charges of sexual harassment 
were filed with the EEOC.  The 
hotel and food industries recorded 
the most reports (14%), followed 
by the retail industry (13%).  A 
recent television documentary 
reported on the common plight of 
women who clean offices at night 
and the frequency with which they 
are sexually harassed and even 
assaulted by male supervisors.  They 
are made particularly vulnerable 
by their isolation in these buildings 
late at night and the fact that 
a high percentage of them are 
undocumented aliens.

In 1998 the Department of Defense 
conducted the first comprehensive 
assessment of the frequency of sexual 
harassment in the military, finding 
that 68% of women (and 17% of men) 
had experienced some form of sexual 
threat and intimidation on the job in 
the previous 24 months.  The media 
and entertainment industries each 
accounted for less than three per 
cent of sexual harassment claims.  In 
a 2017 article, the authors reviewed 
several resources to get a sense of 
the trends in the reporting of sexual 
harassment claims.  The good news 
is that sexual harassment claims 
have decreased by 28% since 1988.  
However, complaints by men have 
increased, along with same-sex sexual 
harassment complaints.  Merit claims 
and monetary awards have increased.

The Reasonable Person (or 
Woman) Standard

As a general rule, the standard 
for bringing an action against an 
employer for sexual harassment ad-
dresses the conduct of the defendant, 
not the subjective state of mind of the 
specific plaintiff.  The legally relevant 
question is whether a reasonable 
person from the community would 
regard the defendant’s conduct as so 

egregious, offensive, and pervasive, 
as to alter the conditions of employ-
ment and constitute a hostile work-
place.  There is some legal debate in 
the literature as to what constitutes 
the relevant community.  Should it 
be the community of women?  Or 
the community of men and women?  
This may have some bearing on the 
case in that the bar for men to per-
ceive sexual harassment is higher 
than that for women.  In most cases, 
the jury is asked to use the “reason-
able woman” standard.  Men jurors 
are asked to adopt a “reasonable 
woman” mindset in viewing the de-
fendant’s actions.  Some studies have 
found that men agree with women at 
the extremes of the continuum (i.e., 
fondling, groping, and attempted 
rape at the severe end of the scale, 
and offensive comments at the mild 
end of the continuum).  It is the mid-
range where they seem to differ from 
women in their perceptions of SH.  

The attorney who is selecting a jury 
will want to know about the research 
on jurors’ perceptions of sexual ha-
rassment.  In general, older women 
(who presumably have had more ex-
perience with SH than younger wom-
en) tend to see more behavior as ha-
rassing.  Women who claim a strong 
religious affiliation are more likely 
to view a given act as harassing than 
are the unchurched.  Political liberal-
ism also is associated with stronger 
negative reactions to allegations of 
sexual harassment.  So, if you repre-
sent the plaintiff, you want a jury of 
older women, who attend church or 
synagogue, but preferably one that is 
socially liberal in orientation.  If you 
represent the defendant, you want to 
select young men who are conserva-
tive/Republicans and don’t attend a 
house of worship.

Pros and Cons of Having 
the Plaintiff Evaluated for 
Psychological Damages

When a woman (or a man, for 
that matter) makes a claim of sexual 
harassment, she does not neces-

continued on next page 



12

Evaluating the Plaintiff in a Sexual Assault Case
continued from previous page

sarily put her mental state at issue.  
Not all plaintiffs who seek compen-
sation for sexual harassment expe-
rience negative consequences which 
cause them to seek treatment from 
a mental health care provider.  In 
fact, symptoms experienced by most 
employees who have been sexually 
harassed are what are referred to 
in mental health as “ordinary” or 
“garden variety symptoms.”  The 
results of several studies have docu-
mented that employees subjected to 
SH are likely to show low morale at 
work, increased absenteeism, more 
frequent tardiness, decreased job 
satisfaction, deteriorating relation-
ships with co-workers, and more 
frequent rates of leaving the job.  
One study found that 73% of their 
sample of harassed women experi-
enced transient symptoms of stress, 
such as nervousness, irritability, and 
anger.  Other “ordinary” symptoms 
would include embarrassment, 
humiliation, discomfort, annoyance, 
or tension in the workplace.  Many 
women blamed themselves for the 
SH and felt that they had been naïve, 
confused, and disillusioned with the 
co-worker and with their jobs.  In 
short, they felt demoralized.

As stated before, the plaintiff does 
not have to demonstrate psychologi-
cal harm to prevail in a sexual harass-
ment suit.  Thus, she is not required 
to offer expert testimony providing 
evidence that the SH was the proxi-
mate cause of a mental disorder.  If, 
however, the plaintiff wishes to as-
sert that she has experienced a men-
tal disorder, such as major depres-
sion or PTSD, as a result of harass-
ment, she places her mental health at 
issue.  In these cases, the defense may 
request that the plaintiff submit to an 
independent examination by its own 
expert, under rule 35 of the Federal 
Rules of Civil Procedure.  This opens 
up the case to a request for the plain-
tiff’s past medical and psychiatric 
records as well as a wide-ranging in-
vestigation of other factors that may 

be causative to her emotional dis-
tress.  There has been some contro-
versy over the assertion, on the part 
of some experts, that a past history 
of sexual abuse may have made the 
plaintiff “hypersensitive” to sexual 
cues in the environment and more 
prone to distressing reactions to be-
havior that others would consider 
benign.  Several studies have been 
done, however, on this subject, and 
no such connection has been found.

Different Roles the Psychologist 
Might Play in the Case

At this point in the case, the mental 
health expert can function in one (and 
only one) of three roles.  The treating 
psychotherapist can be subpoenaed to 
testify as to the plaintiff’s symptoms, 
diagnosis, and course in treatment.  It 
is risky, however, to call the treating 
therapist to testify because it poses 
ethical dilemmas.  The therapist’s 
duty is to “do no harm” and thus 
give no information to the court that 
would be embarrassing or harmful 
to the patient.  This would destroy 
the doctor-patient relationship and 
erode trust.  However, it is the duty 
of the defense on cross-examination 
discover damaging or embarrassing 
material that would destroy the 
plaintiff’s case for damages.  Thus, the 
therapist is put in a situation of being 
forced to breach his/her ethical duty.

A consultant may be hired to 
assist with trial strategy and to assist 
with selection of an expert, whether 
for the plaintiff or defense.  The 
consultant can find strengths and 
weaknesses in the evaluations of the 
two experts and prepare questions 
for the attorney to use in depositions.  
And, finally, the consultant may be 
helpful in jury selection—which is a 
tool I find is under-utilized in these 
kinds of cases.

The mental health expert who is 
hired to examine the plaintiff for 
mental damages will need to review 
school and occupational records, 
medical records, psychotherapy 
notes, legal pleadings, and the 

depositions of various witnesses in 
the case.  Several hours of interviews 
will be needed with the plaintiff to 
determine if the plaintiff’s symptoms 
are valid and if they arose as a direct 
result of the sexual harassment.  As in 
sexual assault cases, given that there 
is a large body of data on typical 
reactions to sexual harassment, 
the plaintiff’s symptoms would be 
compared to that standard reference 
population. Peer-reviewed articles 
should be relied on in support of the 
expert’s opinions.  If, for example, 
the level of sexual harassment is low 
to moderate, one would expect to see 
“garden variety” symptoms.  Since 
greater distress is seen in response 
to more severe forms of SH—such as 
sexual coercion, quid pro quo threats, 
groping, fondling, etc.—one would 
expect to see significant symptoms 
only at that level of offense.

Psychological Testing
Psychological testing would be 

used to measure the exact offenses the 
plaintiff was exposed to, including 
frequency and severity, using the 
Sexual Experiences Questionnaire 
developed by Louise Fitzgerald 
in conjunction with many years of 
research on military service personnel 
who report sexual harassment.  The 
SEQ-DoD is a 23-item questionnaire 
that collects information under four 
categories.  (1) Gender harassment, 
sexist hostility (made offensive 
and sexist remarks because of 
the person’s gender. (2) Gender 
harassment, sexual hostility (made 
crude, offensive remarks about the 
person’s body or sexual activities, 
for example.)  (3) Unwanted sexual 
attention (made efforts to engage in 
engage in unwanted sexual activities 
through touching, fondling, kissing, 
pressuring the person for dates.  (4) 
Sexual coercion (made it clear that 
there would be retaliation if the 
person wasn’t sexually cooperative).  

To that would be added much the 
same psychological tests that are 
used with sexual assault victims, 



such as the MMPI-2 and the PAI.
In one study of sexual harassment 
litigants’ scores on the MMPI-2, 
archival data was analyzed from the 
evaluations of 206 claimants in sexual 
harassment cases (192 women and 14 
men) who had been evaluated over a 
span of time from 1993 to 2001.  For 
the attorney who is unfamiliar with 
the MMPI-2, it is a true/false test 
of personality and psychopathol-
ogy which was initially developed 
in the 1940’s, revised several times, 
and been subject to more scientific 
research that any other measure in 
the mental health industry.  These 
scales measure not only symptoms 
of mental disorder, (along with 
subscales that measure areas of 
interest such as PTSD symptoms) but 
also the test-taker’s attitude toward 
the test--whether he might be making 
a conscious or not so conscious 
effort to deny emotional problems 
and cast oneself in an exceptionally 
positive light, or whether she is 
making a direct or indirect attempt 
to malinger—to exaggerate or even 
fabricate her symptoms.

The authors found that 72% of 
the claimants had some elevation 
on at least one (out of seven) of the 
validity scales, suggesting they were 
not fully truthful.  On the other 
hand, 28% had completely “normal” 
profiles, with no significant level 
of emotional problems.  For the 
attorney representing the plaintiff, 
this might be problematic.  However, 
these results would be useful to 
the defense.  Nineteen per cent of 
the MMPI-2 profiles were what are 
called “fake bad” profiles—there 
were some moderate elevations on 
a scale that lists extreme symptoms 
that don’t usually go together. Ten 
per cent of the profiles indicated 
the plaintiff was endorsing rare and 
bizarre symptoms that no one ever 
has, and not in those combinations.  
Those severe “fake bad” profiles 
would undermine the plaintiff’s case.

Twenty-four per cent of the claim-
ants reported a moderate level of 
symptoms, but they were also an-

swering the questions in such a way 
as to portray themselves as exception-
ally virtuous.  These profiles would 
also be somewhat problematic for the 
plaintiff.  And last, 19% of the claim-
ants had completely valid profiles, 
yet also had moderate elevations on 
scales 1,2, and 3, the so-called “Neu-
rotic Triad.”  These scales measure 
symptoms of depression and physi-
cal complaints—such as difficulty 
sleeping, stomachaches, headaches, 
low energy, difficulty concentrating, 
fatigue, irritability, etc.  These last 
two patterns would be more favor-
able to the plaintiff’s case.

The PTSD Controversy
In earlier papers on the possible 

effects of sexual harassment, it was 
common to conclude that the plain-
tiff was “suffering from PTSD.”  This 
conclusion was offered because the 
plaintiff might report that she was 
“having flashbacks” to the sexual en-
counter at work, avoiding the person 
or the location where the incident 
occurred, and feeling “numb.” She 
might report she was experiencing 
anxiety, having difficulty breathing, 
or rapid heartbeats when confronted 
with the aggressor.  Many forensic 
psychologists and researchers con-
cluded that these women could be 
diagnosed with PTSD.  Such a di-
agnosis would strengthen the plain-
tiff’s case.

However, there is controversy 
over whether this diagnosis can be 
applied in sexual harassment cases.  
The history of the diagnosis is that 
it was first used to describe “shell 
shock”—a set of symptoms experi-
enced by men in combat situations 
where they are under threat of death, 
witness death and dismemberment, 
suffer mortal wounds and loss of 
limbs, and are under constant bom-
bardment.  It was expanded in the 
1970’s to cover victims of violent 
crimes and natural disasters.  Then 
it was used to describe symptoms 
experienced by police and fire fight-
ers who simply witness the victims 
of violent crimes and car accidents.  

In the Diagnostic and Statistical 
Manual of Mental Disorders, IV-
TR (4th edition, revised, published 
in 2000), a person had to first meet 
the following criterion A in order to 
qualify for a PTSD diagnosis:

“The person has been exposed to 
a traumatic event in which both 
of the following were present: (1) 
The person experienced, witnessed, 
or was confronted with an event 
or events that involved actual or 
threatened death or serious injury, 
or a threat to the physical integrity 
of self or others.  (2) The person’s 
response involved intense fear, 
helplessness, or terror.”

Incidences of sexual harassment, 
while offensive and egregious, do 
not present the victim with the threat 
of death or injury.  Thus, a PTSD 
diagnosis cannot be considered in 
these cases.  This was very evident 
to me in a series of assessments that 
I performed on a group of plaintiffs 
in an SH case.  In that case a high-
placed government official in a small 
municipality had had sexual inter-
course with numerous subordinates.  
The plaintiff’s expert opined that all 
“suffered from PTSD.”  However, all 
were consensual encounters which 
occurred away from the workplace.  
No force or threat of force or coercion 
was involved, thus there could be no 
diagnosis of PTSD under Criterion 
A.  I held fast to this opinion under 
relentless deposition questioning.  
One of the plaintiffs asserted she 
had insomnia following the encoun-
ter, though a review of her medical 
records indicated she was already 
being treated for insomnia prior to 
the encounter.  Another plaintiff as-
serted she was in psychotherapy for 
depression and anxiety as a result 
of the encounter, though a review 
of her treatment records found she 
had been in therapy for years with 
no change in symptoms.  The third 
plaintiff asserted she was “upset” 
afterward, though a review of work 
records and depositions of co-work-

continued on next page 
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ers and family members found no 
change in her demeanor, her mood, 
her behavior, her daily activities, or 
work productivity.  

There are several articles in the 
scholarly literature in which the au-
thors argue for a PTSD diagnosis, 
even without meeting Criterion A, 
assuming the plaintiff had the requi-
site group of symptoms required for 
that diagnosis.  In fact, the most re-
cent iteration of the diagnostic hand-
book, DSM V (2013), changed the 
language for Criterion A.  It reads: 

“The person was exposed to: 
death, threatened death, actual 
or threatened serious injury, 
or actual or threatened sexual 
violence, in the following way(s): 
Direct exposure, Witnessing 
the trauma, Learning that a 
relative or close friend was 
exposed to a trauma, Indirect 
exposure to aversive details of 
the trauma, usually in the course 
of professional duties (e.g., first 
responders, medics).” 

Though the term “sexual violence” 
has been added, it still would be a 
stretch to label sexual harassment 
as “sexual violence.”  In my clini-
cal experience, the term “PTSD” has 
become familiar to the public and is 
being over-used to describe a whole 
host of unpleasant experiences.  The 
expert who concludes the sexual ha-
rassment of the plaintiff resulted in a 
diagnosis of PTSD would be under-
cut on the witness stand by cross-ex-
amination on whether the case satis-
fied Criterion A.

What to Advise Your Client
The AJC recently published a 

compilation of recommendations for 
employees who feel they have been 
sexually harassed at work.  They 
were derived from multiple sources.  
First, if the client contacts you, you 
will want to review with them the 
definition of sexual harassment, 
both in terms of federal guidelines 
and Georgia law.  You might want 
to print out a copy of the statutes for 
the person.  The client should review 
company policy on reporting acts 
of sexual harassment and obtain a 
printed copy.  The employee should 
retain all threatening/sexually 
harassing voicemails, emails, and 
screen shots of text messages, and 
print them out.  She (or he) should 
begin to keep a detailed journal of the 
events, when they occurred, and who 
witnessed them.  

The next step is for the person to 
have a meeting with HR and review 
the complaint.  It may help to show 
the HR staff person the copies of state 
law, EEOC regulations, and company 
policy, as well as printouts of the 
offensive material.  It is also a good 
idea for the client to take notes on the 
meeting and audiotape it if possible.  
Making a report to Human Resources 
is a step that must be followed, as the 
employer must have an opportunity 
to investigate the claim and take 
corrective action.  The employee 
should be made aware that HR is not 
their advocate; HR is there to serve 
the best interests of the company.

If a case can be made that HR 
knew of the complaint, or several 

complaints, and did not take 
appropriate action to prevent the 
sexual harassment, or take steps to 
protect the employee from further 
harm, or, in the worst cases, retaliated 
against the employee by firing them, 
the employee may have an actionable 
claim under federal law.  

Victims of sexual harassment can 
also file a tort claim against the per-
petrator under state laws.  Such is the 
nature of the cases against Bill Cosby 
and Harvey Weinstein which have at-
tracted much media attention.  The 
person who seeks to file a claim can 
base an action on sexual battery or 
the intentional infliction of emotional 
distress.  Georgia currently has one 
high profile case involving a lobby-
ist who has charged a state senator 
with a quid pro quo pattern of sexual 
harassment.  It will be interesting to 
see the outcome, given that WSB-TV 
recently reported on a study indicat-
ing that Georgia dismisses more sex-
ual harassment cases than any other 
state.

Addendum:

On May 23, 2018, a jury in Clayton 
County, Georgia, awarded a sexual 
assault victim $1 billion in compensa-
tory damages against Crime Preven-
tion Agency, a security firm.  Her at-
torneys believe it is the largest award 
in U.S. history in a sexual assault 
case.  The plaintiff, Hope Cheston, 
was 14 in October of 2012 when she 
was raped by a security guard out-
side a birthday party at an apartment 
complex.  She was represented by L. 
Chris Stewart of Stewart, Seay, & Fel-
ton in Atlanta.
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If I asked you to point to yourself, 
where would you point? Most people 
point to their chests near their hearts, 
not their heads. Yet, we put more time, 
effort, and development into our 
intelligence and academic achieve-
ments than our emotions. Herein 
lies one of the greatest barriers to 
recovery from addiction and psychi-
atric illness because recovery is an 
emotional process. I call it the high 
IQ, (intelligence quotient) low EQ 
(emotional quotient) differential. 
Our thinking can get us into a lot of 
trouble and since you can’t fix your 
brain with your brain, other options 
will need to be considered.  

I am not a researcher, I am a clini-
cian. I am not an expert academic 
on this issue. I am just a treatment 
provider with 23 years as a psycho-
therapist and for the last three years, 
a Certified Relapse Prevention 
Specialist. I work at a large behav-
ioral health hospital which has 
treated psychiatric and addiction 
problems for 42 years. We have one of 
the oldest Recovering Professionals 
Programs in the country and have 
served hundreds of doctors, lawyers, 
nurses, pharmacists, CEOs, accoun-
tants, dentists in finding recovery. 
Many ask for help and seek treat-
ment voluntarily but a far greater 
number needed to be convinced or 
mandated. Why is asking for help so 
much harder for this group than the 
average population? 

It is difficult for the helper to ask 
for help. Not only is there stigma 
for having an addiction or psychi-
atric diagnosis, but there is a deeply 
ingrained philosophy of “I can do this 
myself”. There is also the dreaded 
‘P’ word which most of us are held 
captive……. PERFECTIONISM! In a 
very real sense, emotionally jailed by 
our own unreachable high standards. 

Profess ionals  have unique 
challenges in recognizing and 
seeking help for many reasons: the 
level of intellectual denial; individu-
alism, and the inability to take time 
off of work due to self-employment. 
There are many obstacles and this 
is where a Recovering Professionals 
Program can be of assistance. When 
you group together like-minded 
individuals, great cohesion and 
healing can happen. The way the 
mind works, we are able to see 
dysfunction and faulty thinking in 
someone else before you can see it 
in oneself. Therefore, “other-identi-
fication” helps break through denial 
processes: “…. that guy drinks every 
day - even first thing in the morning 
- so he’s definitely an alcoholic. So, 
then, if I also drink that way, then I 
must be an alcoholic too”. This is the 
program in action. 

The “disease” of addiction is 
a progression:  initially mild, 
then moderate, and severe – and, 
ultimately fatal, if not arrested.  It is 
medically recognized as a progres-

My Experience Treating the Professional: 

The Recovering Lawyer:
Overcoming Addiction and the Ego

Claire Gropman, MA, LPC
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Services at Ridgeview Institute in 
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Recovering Professionals Program 
and has been in Private Practice 
since 1998.
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sive disease with stages. According 
to the American Society of Addic-
tion Medicine, “Addiction is a 
primary, chronic disease of brain 
reward, motivation, memory and 
related circuitry. Dysfunction in 
these circuits leads to characteristic 
biological, psychological, social 
and spiritual manifestations. This is 
reflected in an individual pathologi-
cally pursuing reward and/or relief 
by substance use and other behav-
iors”.   Another, more user-friendly, 
description is the uncontrollable 
mental and physical compulsion 
to keep doing the same thing over 
and over and getting the same result 
(a/k/a “insanity” behavior).

Usually spouses and children 
notice the symptoms first, then 
friends and extended relatives.  
It usually shows up last in the 
workplace.  By the time symptoms 
show at work, consequences have 
progressed along with the denial 
process. 

What is Denial?  It is not just a 
river in Eqypt.  It is a mechanism 
in your brain that keeps you from 
acknowledging the truth about 
yourself.  We all have it to some 
degree.  Mine happens to be denial 
about being the same size I was in my 
thirties:  “I can still fit into my jeans 
from ten years ago - I just washed 
them too much and that’s why they 
don’t fit!”  We all do it.  But why 
do we do it with alcohol and drug 
use the most?  Because it is simply 
too painful to acknowledge that we 
don’t have control over something 
and that it has control over us.  We 
are Americans and professionals on 
top of that darn it!  Autonomy, self-
reliance and rigorous independence 
are very important to the American 
way.  (see Self-Reliance a’ la’ Ralph 
Waldo Emerson).  You are respected 
and bring in above-average earnings 
as a professional/lawyer, right?  It is 
very difficult to acknowledge power 
in other areas does not transfer over 
to the power to control chemical 
usage once its progressed to addic-

tion; which goes something like this, 
“how is it I can bring in and close 
multi-million dollar cases but I can’t 
stop at the first drink?”. 

The problem with this philosophy 
is that you can’t heal a sick mind 
with a sick mind.  You are going to 
have to use something else.  Or, in 
essence, you can’t fix the thing that’s 
broken with the thing that’s broken.
The simple answer lies in allowing 
others to help.  “Others” can come 
in the form of a recovering commu-
nity, a brotherhood/sisterhood, 
and acknowledging a need for- 
and seeking- professional help like 
seeing a therapist, going to detox 
and/or treatment.

If you are an addict or an alcoholic, 
tell me, where exactly is your addic-
tion?  Hopefully, you don’t believe 
it is your liver or your elbow which 
involuntarily bends too much.  You 
should be pointing to your head, 
your mind, your brain.  This disease 
is as much in your thinking as it is 
related to how your body processes 
chemicals.  We have learned that 
very few people find recovery from 
detox only (getting the chemicals out 
of the body).  Most people who find 
success in recovery are those who 
change the way they think, feel, 
and act so that using a substance 
to manage life is replaced by new 
coping skills and a reinvigorated 
connection to others.

The bottom line is when a person 
uses certain substances or engages 
in certain behaviors repetitively and 
enough times, the pleasure center of 
the brain is physiologically changed.  
When you try to stop doing that 
substance or engaging in that 
behavior, IT DOESN’T FEEL GOOD.  
End of story. We either use substances 
to keep trying to feel good or keep 
using substances to avoid feeling 
bad (withdrawal). It’s that simple. 
We don’t like to think we are primi-
tive beings motivated by simple 
reward systems, but we are. This is 
true, no matter how many masters, 
doctorates, or law degrees you have. 

Through habit, you physically and 
psychologically change your neural 
pathways and the pleasure centers 
of your brain and, in this way, the 
disease progresses both physically 
and emotionally.

 I believe addiction is a brain 
disease with a “spiritual” solution.  
This is completely different from a 
“religious” solution. There’s that 
word - but don’t be afraid because 
the explanation is easy. It is not 
enough to free the body from the 
chemicals.  This is the first necessary 
step after admitting and embracing 
the problem.  The most important 
part of recovery is, how you go about 
healing your life and the relation-
ships which were damaged by using 
a substance or by a behavior (e.g., 
gambling).  How do you go about 
changing your way of thinking, 
responding to stress and becoming 
a better person from a spiritual/
emotional standpoint?  Addiction 
is a disease which interacts with, 
and can damage, your personality.  
It changes a person’s thinking, 
behavior and peace of mind.  It 
magnifies resentments.   

Can anyone truly and honestly 
say they are a better person, a more 
present, happier or better spouse/
friend/employee when they are 
regularly under the influence?  It 
made you lie, do terrible things, 
break the law, and hurt people you 
love. In recovery, you will have to 
fix the parts of your personality that 
were damaged by these things and 
heal your relationships.  A change 
in thinking, feeling, and behaving 
are absolutely essential at this point. 
Making these changes through a 12 
Step Program helps alleviate shame
and guilt which are the primary 
byproducts of using and are the 
motivating forces to keep using in 
order to keep numbing. 

Terence Gorski (a well-known 
addictionologist and a committed 
agnostic) defined spirituality as 
“whatever belief you have that lets 

continued on next page 



you know you are not the center of 
the universe”. This is where it is not 
synonymous with religion. I like to 
think of spirituality as an energy 
that connects people and helps in 
the taming of one’s ego. Your ego 
is this part of you that deems you 
separate from others.  The ego can 
be very demanding and it can make 
you work very hard to be better, 
faster, smarter, wealthier, thinner, 
more muscular, more powerful, etc. 
Many people avoid Alcoholics/
Narcotics Anonymous and other 
recovery groups because of the ‘God’ 
word and because they mistakenly 
believe it is like religion or is a cult. 
The groups differ depending on its 
members but mostly they are spiri-
tual in nature - relying on a sense 
of community instead of individu-
alism in order to recover. If you could 
have gotten sober on your own, you 
would have figured it out by now; 
you are smart enough that if it could 
have been done alone – you would 
have done it. It requires allowing 
others to help you. 

There is something about recov-
ering people gathering together 
that keeps each other sober. It’s 
perhaps having the same problem, 
reducing stigma, feeling connec-
tion, and having others see through 
your crap because they in fact have 
the same crap. It’s hard to pull one 
over on others who are also masters 
at pulling one over!  I have person-
ally observed this spiritual change 
in many, many professionals.  I am 
not surprised any longer when they 
focus – not so much on abstinence 
but on seeing the world and their 
universe in a different light. Living 
a fulfilling life without drugs and 
alcohol, this is called sobriety. 

There are particular challenges 
in treating lawyers. Don’t get me 
wrong, I love addiction treatment 
and I love treating professionals. We 
have amazing academic discussions.  
I love watching people learn about 
themselves and find their truths. It’s 

easier for other people to see your 
truth than you, that’s the whole 
denial thing.  Many of my clients’ 
alcohol and drug use eventually 
started showing up in the workplace 
and they were “asked” to come to 
treatment.  They worried about what 
to tell their colleagues upon their 
return. I would ease their concerns 
by telling them that everyone at work 
already knows they are an alcoholic/
addict but that they were the last to 
know. They laugh when they recog-
nize this truth and the harsh reality 
of it came crashing down on their 
delicate EGO. Damn she is right!!! 
Once you remove that blanket of lies 
from the cerebral cortex, the relief of 
the truth sets in and it feels right.

The underdeveloped soul is an 
interesting phenomena in recovery.  
This relates directly to the “High 
IQ, Low EQ” idea.   The process of 
intense study, classroom learning 
and intellectual/academic experi-
ence lasts much longer for a profes-
sional than that of the average 
person.  This can contribute to an 
under-developed emotional coping 
system. What I mean is that the 
ability to feel feelings, label feelings 
and articulate feelings can dissipate.  
This is particularly true if it wasn’t 
important or taught or reinforced 
by the family system. Think about 
the family systems we grew up 
in, with its typical authoritative/
authoritarian parenting style. My 
parents didn’t often ask us how we 
felt about friends, school, boys/girls, 
world events… they asked us about 
our homework and grades.  Achieve-
ment orientation was a fact. Back in 
the day, our parent’s job was to make 
sure we lived, ate, went to school – 
not discuss “feelings”.  

I have been known to say that, 
of all the different professionals 
and people I have treated, lawyers 
are the toughest challenge. Why is 
this? The gift of the argument! The 
debating! The intellectual sparring! 
The creative use of language to 

manipulate an endpoint or another 
person’s understanding or reaction. 
I also have this gift, yet mostly have 
learned to use it for “good magic” 
instead of “dark magic”, i.e., instead 
of using it to hurt. I am open to 
conveying my true thoughts about 
people without negative comments 
or criticism directly to those people 
and I am equally open to hearing 
feedback about myself and using 
that to change and grow.   This is an 
amazingly positive way to approach 
life.  It is also a huge part of walking 
a professional through recovery 
and showing them a new way of 
thinking.  

Adaptation, is key to survival. 
Incorporating a new truth about 
yourself into your self-concept and 
continuing to successfully operate 
in your environment goes hand 
in hand with this idea.  When you 
are mired in drug and alcohol use 
you have lost the ability to do this.  
Another way to say this is, lawyers 
are used to building and creating a 
story, massaging facts, emphasizing 
or de-emphasizing details, maybe 
some stretching of the facts or maybe 
even misrepresentation, i.e. doing 
whatever needs to be done legally 
to win a motion, case, argument, 
brief, and so on. Those skills are also 
utilized in relationships including 
one that surrounds addiction.   “I 
don’t have a problem! You’re the 
one with the problem for having a 
problem with me.”   “If you were 
married to you, you would drink 
too.” This is a common experience of 
a spouse whose partner has a drug or 
alcohol problem. It is a crazy making, 
never ending cycle. 

Treating professionals has been a 
gift. I have greatly enjoyed watching 
the growth, emotional development, 
and the role I can play in connecting 
them to recovery. To be able to sit 
with people while this healing is 
taking place, is extraordinary. It takes 
a certain environment to be condu-
cive to this healing. Seeking treat-
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ment in a Recovering Professionals 
Program has its perks; being with 
like-minded individuals, getting 
the assistance through advocacy in 
getting back to work, and the option 

of attending ongoing aftercare. 
Staying connected to the place where 
you achieved wellness or recovery, 
and attending Aftercare, increases 
your chances of staying in recovery 

your first year by ninety percent.  
What addict/alcoholic doesn’t want 
that?

Let us know...

contact:
David Sleppy, Editor

dsleppy@catheyandstrain.com

Do you have any ideas 
to improve our magazine 
or articles you would like 

to submit? 

If you or anyone you know may need help, please call Recovering Professionals Hotline
(Ridgeview Institute) at 770- 855-3111 or The Georgia Lawyers Assistance Program at 770-396-5253



As attorneys, we are constantly 
looking for ways to find out what ju-
rors will think of our case.  We know 
that jurors are demanding. They scru-
tinize evidence. They spot holes.  They 
bring their own collected wisdoms 
and common sense to cases. And we 
believe that if we are given time to 
pick a fair jury and present our case, 
there is no better way to dole out jus-
tice. But how do we learn what they 
care about?  And how do we learn the 
best way to present our client’s case?  

Focus groups, by and large, have 
been our answer.  But there are signif-
icant limitations to traditional focus 
groups because they often sample 
such a small set of people that 1) the 
people in the room are not represen-
tative of the population of jurors, and 
2) there is a real risk of false positives – 
results that look real but are mislead-
ing because they are random noise 

caused by a small sample.    After 
exploring these problems, this article 
will focus on how emerging technol-
ogy is revolutionizing jury analysis, 
and how it can be used to improve 
results for clients. 

Problems with Small Samples

The first problem with a small 
sample is that it cannot, by defini-
tion, represent the jury population.  
If you put 20 people in a focus group, 
you miss entire segments of the pop-
ulation who could show up on your 
jury.   The second problem - the false 
positive problem - occurs because of 
having only a small sample of people 
to test.  

Consider two examples from real 
cases. In the image below, we graphed 
the average damage award on the y-
axis (vertical) and the number of par-
ticipants on the x-axis (horizontal). Af-

The Revolutionary Effect
of Big Data on Jury Analysis

By: Alicia Campbell and John Campbell

Empirical Jury was founded by two 
trial attorneys, John Campbell and 
Alicia Campbell, who wanted a better 
way to study their own cases.  They 
brought on two partners who specialize 
in computer programming, statistics, 
and data presentation.  The results have 
been encouraging.  In the last year and a 
half, Empirical Jury has been a part of 
7 verdicts over $8 million, including five 
verdicts of eight figures. Those verdicts 
total about $240 million and include 
an $8 million medical malpractice 
verdict in a very conservative county 
in Kentucky, a $14.9 million medical 
malpractice verdict in Colorado, and a 
$33,450,000 verdict in Chicago and a $90 
million verdict in Texas.
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ter 10 people, the average award was 
$2.9 million. After 25 it was $1.6 mil-
lion. After 97 it was $1.7 million. But 
above 200 jurors, the estimate hovers 
between $2 million and $2.1 million. 

The large sample quiets the data 
and improves predictive power.  

Or consider the example below 
from a sample of 50 jurors.  It shows 
the liability rate by age group. 

Age 30 and Under votes for the 
plaintiff an eye-popping 92%. And 
for 31 to 40 it is only 67%.  So, attor-

neys should pick people under 30, 
right? Wrong. Look at the sample 
size. For under 30, 11 out of 12 peo-
ple found liability. For 31-40, 8 out 
of 11 found liability. This means the 
25% difference in liability is based on 
the fact that three less people voted 
for liability in the older group.  This 
is likely a false positive and relying 
on it could be dangerous.  

Getting Rock-Solid Information
The methodology we use avoids 

these errors by pulling samples of 500 
or even 1000 people. So, instead of 
having 20 people total, we have 20 or 
more people in each subgroup of ju-
rors. Indeed, if we do a study with 600 
people, it is like doing a traditional fo-
cus group of 20 people 30 times.   

This gives us mountains of data 
to work with, which means we need 
tools to sort through complex infor-
mation. Fortunately, these tools don’t 
need to be invented.  Instead, we bor-
row them from economists, scientists, 
and behavioral researchers who have 
already perfected rigorous, statistical 
methods. This includes the fully ran-
domized study design, which simply 
means letting different people see 
different versions of a case so we can 
figure out what works best.  

In the highlighted pages that fol-
low, we set out the exact data we can 
obtain and how it is presented. 

Our reports are divided into two main areas: 

1. Case analytics, including expected win rate, awards, and fault allocation; 
2. Case Strategy Testing (A/B Testing of various case straegies);
Included below are examples of some of the things we measure. 

What Kind of Information Can Be Obtained? 

1. Case Analytics 
A. Win Rate
We measure the percentage of overall jurors that vote for liability, including for differing case 

presentations. For example, in the chart below, when jurors saw a case with two doctors in a 
medical malpractice case, the win rate was 69%.  However, if one of the doctors was not in the 
case, the win rate plummeted to 42%.  This information helped the attorney decide not to settle 
out the most liable doctor, as it made the remaining case against the less culpable doctor very 
difficult to win. 

continued on next page 

LIABILITY STATISTICS
Q1. Was Dr. Frank Gordon negligent in his treatment of Plaintiff Brandon Keen?

Total “Yes” findings
Jurors: 39 0f 50 78%
Males: 18 0f 24 75%

Females: 18 0f 24 81%
Age 30 and under: 11 0f 12 92%

Age 31 to 40: 8 0f 12 67%
Age 42 to 50: 9 0f 13 69%

Age 51 and Over 11 0f 13 85%
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B. Average Awards
We also report the mean and median damage awards in 

a case via box plots.  As shown in the chart, we see that 
in the “open fault” presentation (a presentation that didn’t 
suggest a specific fault allocation) the mean is about $18.6 
million, with the middle 50% of jurors falling between $10 
million and $25 million, with some outliers as high as $58 
million and as low as $0. 

C. Fault Allocation
Using violin plots we report how jurors distribute fault. 

By looking for the thickest parts of the plot, you can see 
what most jurors allocated.  For example, in the chart, you 
see that the vast majority of jurors give between zero and 
35% of fault to a party, with an average award of fault  of 
17.9%.  Very few jurors exceed 50% (the skinny part of the 
chart). This gave an attorney assurance that their client 
would likely remain below 50%, allowing recovery under 
that state’s modified contributory fault rules.  

2. Case Strategy Testing
As mentioned, Empirical Jury’s Process can also 

answer burning questions about the best approach 
to take in a case.  By randomizing jurors to these 
different case presentations, and holding everything 
else static, we can determine with precision which 
strategy is most effective.  For example, in the chart 
shown, the case was identical, except for how much 
was demanded in closing. We quantified how the 
demands altered awards.  

We can also check to see how that demand impacted 
the win rate: 

The Effect of Big Data on Jury Analysis
continued from previous page



We can also put win rate and the average award together to predict the best damage demand. By 
using a continuous regression model, we predict the sweet spot is between $14 million and $16 million, 
and that we would see a decrease in case value if more money were demanded (due to a falling liability 
rate).

Beyond damage demands, we can test almost 
anything else you’re wondering about in your 
case, including: 
1. Whether a specific expert helps or hurts; 
2. Whether putting the doctor on the verdict 

form helps or hurts; 
3. Whether your client is believable, and 

whether that matters to jurors; 
4. Whether your client should accept some 

fault or deny everything; 
5. Whether the empty chair argument will be 

effective or ignored; 
6. Whether jurors will respond positively to an apology and admission of liability, or not; 
7. Whether a specific piece of evidence moves the needle for jurors. 

Getting the Data and Making Sure It Is Reliable
Thanks to quantum leaps in technology, we are able to get all of this information affordably.  A 

variety of tools developed in the last 10 years allow us to conduct research the way Google, Amazon 
and just about every tech company in the world does – by accessing large online populations.   Samples 
be can national, targeted to a specific state, or even pulled from individual counties.  Jurors answer 
questions about themselves (both demographic questions and personal questions), they watch and/or 
view the test case (this can be through text, images, video, or all three), they render a verdict, and they 
provide feedback about why they voted as they did.  

Once the data is in, we clean the data and make sure it is reliable.  To do this, we embed multiple 
attention checks, ask comprehension questions, 
and look at how long jurors spent on each page of 
the study.  We purge all unreliable data.  We also 
measure whether our data is skewed by asking 
people to tell us who they think sponsored the 
study. We report that information transparently 
to our clients, as shown: 

Who do you think sponsored this survey? 

This allows the attorneys to evaluate how the 
content of the factual summaries submitted by the attorney may influence juror perception. We also 
report the basic demographics of our sample, so attorneys know how it compares to their potential 
juror pool. 



Robert “Rob” Bozeman, a board member of the General 
Practice and Trial Section of the State Bar of Georgia, is 
the Managing Partner at the Davis Bozeman Law Firm 

in Decatur, Georgia.  One of the firm’s founding partners, 
attorney Bozeman is a trial lawyer practicing principally 

in the area of personal injury, including catastrophic injury, 
in both the state and federal courts.  Robert specializes 
in representing the plaintiff in these disputes.  Prior to 

starting his own firm, Robert, a chemical engineer, was an 
Associate at King & Spalding where he practiced 4 years 

doing intellectual property defense.  Attorney Bozeman is 
a graduate of Florida A&M University and attended law 

school at Georgia State University College of Law.

Tommy Malone has tried over five hundred cases 
to a jury verdict, and is considered one of the world’s 
best trial lawyers.  Tommy specializes in medical 
malpractice, traumatic brain, spinal and other 
catastrophic injury cases, as well as cases involving 
pharmaceutical and product liability. After reading 
Vincent Coppola’s Tommy Malone-Trial Lawyer, I am 
convinced that Tommy Malone is among the elite and 
most talented trial lawyers of our time.  I invite trial 
lawyers, lawyers of all specialties, and women and 
men of all professions and diverse backgrounds to 
learn of this dynamic man who has helped shaped the 
modern-day practice of law and specifically, how cases 
are tried in front of a jury.  My hope is that the story of 
Tommy Malone’s life will inspire the next generation 
of trial lawyers to continue advancing legal theory 
and trial practice, bring greater awareness of our 
noble profession, and contribute to the betterment of 
our community through the giving of our time, talents 
and resources.  

Tommy Malone – Trial Lawyer begins in 2008 with the 
story of Lori and Landon Sutton.  The Suttons were 
parents of a child born with a severe brain injury that 

resulted from complications during childbirth at 
Kennestone Hospital in Cobb County, Georgia.  The 
essential question in the Sutton case was whether the 
Kennestone Hospital doctor and nursing staff were 
negligent in not responding immediately to “clear” signs 
of fetal distress during labor and not proceeding with an 
emergency C-section.  The defense would argue that the 
doctor and nurses had no precise way of determining the 
child’s outsized weight (11 lbs.) and the complications 
it would entail, and that the child’s fetal heartbeat was 
not sufficiently elevated to signal an emergency.   Over a 
six year period, the Sutton case would be tried to a Cobb 
county jury (hung jury), appealed to the Georgia Court 
of Appeals, and tried a second time to a Cobb jury.  With 
the second jury deadlocked, while the jury was out for 
lunch, Tommy masterfully and creatively brokered 
a unique agreement that would make a meaningful 
difference in the Suttons’ lives and their ability to care 
for their son.  “As the courtroom emptied, a trembling 
Lori Sutton hugged Tommy Malone and whispered 
something to him.  Then sobbing, she gently carried her 
silent, blond-haired boy to his stroller and walked away.  
It was over.”

TOMMY MALONE
Trial Lawyer

Book Review by 
Robert “Rob” Bozeman



The Beginning

Tommy Malone was born on November 2, 1942 to 
parents Petrona (Toni) Underwood Malone and Rosser 
Adams Malone.  He was raised in Albany, Georgia, 
three hours southwest of Atlanta. Tommy grew up in a 
period where segregation was the law of the land and 
racism was endemic. “African Americans were isolated 
– purposefully – by a white establishment that denied 
them even the meager political and economic progress 
being made in Atlanta and elsewhere.”  Encouraged 
by his mother, Tommy began public speaking at an 
early age.  At age 5, he was reciting poetry in public 
and had no fear of standing up before a crowd and 
talking.  At Albany High, although bright, Malone 
was an underachiever, and also a bit of a discipline 
problem. After two serious car wrecks and a host of 
other mischievous deeds, Tommy was shipped off to 
military school to hopefully soak up some discipline.  
Tommy describes his experience in military school 
as “the gulag for a kid whose first impulse was to 
challenge authority.”  After thriving in military school, 
Tommy returned to Albany High where he graduated 
with his class.  After graduation, Tommy enrolled at the 
University of Georgia where, after a slow start due to 
excessive partying, his grades improved and he was 
accepted into Mercer Law School.  In 1965, Tommy 
passed the Georgia Bar exam before completing his 
undergraduate degree or his law degree.  In those days, 
an undergraduate degree was not required for entry 
into law school and a law degree was not required to 
take the bar exam.  After passing the bar exam, Tommy, 
a newlywed, returned to Albany and took over his 
father’s law practice.

Professional Career

Early in his law practice, at just 24 years old, Tommy 
met the parents of 15 year-old Carol Bitterman, a high 
school student and twirler in the Albany High band.  
Carol had suffered a catastrophic injury when her 
doctor administered a drug containing sulfa to which 
Carol was highly allergic.  Indeed, Carol’s sulfa allergy 
was well documented in her medical records.  Although 

obviously negligent, in those days in South Georgia, 
suing a doctor was “like saying something against the 
Church or the Lord.”  Guided by his moral compass 
and not by societal norms, Tommy agreed to sue the 
doctor who negligently administered the medication.  
Tommy became hated by doctors and other members 
of the “establishment,” not just in Albany but in all of 
South Georgia.  The Bitterman case was momentous 
in Tommy’s career for at least two reasons:  first, it 
was Tommy’s first major rebellion towards Albany’s 
establishment that thereafter branded him a traitor 
and, second, it began the lasting and deep friendship/
mentorship between Malone and then super-lawyer, 
Mel Belli.

The Bitterman case would be tried three times.  The 
Bitterman trials would change Tommy’s approach to 
every trial, every jury selection, every deliberation and 
every verdict thereafter.  The first Bitterman trial lasted 
6 days before the jury delivered a defense verdict in 
a matter of hours. Tommy truly believed that he lost 
the case “from behind the rails” when members of the 
Albany establishment packed the courtroom intent on 
intimidating jurors.  Undeterred, Tommy creatively 
filed a second case claiming “loss of services” (which 
today would be a companion to the original case).  
Fearing he would lose again, Tommy settled the second 
case for $10,000.  The Bitterman case continued to 
trouble Tommy.  Having attended a seminar in Miami 
where he met Mel Belli, the famous “King of Torts” 
from San Francisco, Tommy hatched a plan to sue the 
pharmaceutical company that manufactured the sulfa 
containing drug and to get Belli to come to Albany 
to try the case.  Tommy believed that an Albany jury 
would have no problem ruling against an “up north” 
pharmaceutical company.  Tommy took the five-hour 
flight to Belli’s office in San Francisco and convinced 
Belli to become co-counsel and come to Albany to 
help try the third Bitterman case.    After the trial, Belli 
left Albany, but not before leaving this advice to the 
throng of young lawyers who filled the courtroom and 
hung on each word of Belli’s statements and witness 

continued on next page 

“I come to believe I was put on earth to make a meaningful 
difference in the lives of others, those who’ve had their lives 

turned upside down…the catastrophically injured and the families 
whose loved ones needlessly lost their lives and futures due to the 

failures of others.  Without a good trial lawyer, they would not 
have that difference.”  

Tommy Malone



examinations:  “Take anything you can get, prepare the 
hell out of it, and try it.”

In a period when segregation was the law of the 
land and found approval, even adoration, in the eyes 
of many whites in South Georgia, Tommy was at the 
forefront of building bridges to the African American 
community.  Malone was one of very few lawyers who 
would represent African Americans and frequently 
“crossed the tracks” to team with celebrated African-
American attorney C.B. King.  Understanding the 
implications of a changing world that for the first time 
included African American jurors, Tommy told his 
father, “I know that C.B. and I could try cases and do 
better than either one of us could do alone.”
Never forgetting the lessons learned from the Bitterman 
trials, in 1976, Tommy moved to Atlanta and continued 
his meteoric rise by successfully handling numerous 
complex catastrophic injury cases.  Tommy tried cases 
against legal icons such as Roy Barnes, Ray Persons, 
Jim Hiers, Tom Carlock, and Jack Slover, to name a few.  
Some of Tommy Malone’s most significant jury verdicts 
include verdicts of $49 million, $45 million, $25 million, 
$22 million, $16 million, $16 million, $12 million, and 
$7 million. 

The Man

Tommy’s interests in his clients extend far beyond 
the seven and eight figure verdicts achieved in the 
courtroom.  According to James Shepherd of the 
Shepherd Center, “Tommy feels people who are 
horribly injured deserve the right care for the rest of 
their lives.”  Tommy has given to the Shepherd Center in 
such frequency and magnitude that Malone was named 
a Shepherd “Angel.”  Although serving on numerous 
boards, Tommy most notably served as the chairman 
of the Mercer Board of Trustees, leading a successful 
multimillion dollar capital campaign.

Away from the Law

Over the years, outside of his law practice, Tommy’s 
“love for fishing expands from a casual pastime 
to magnificent obsession and near addiction that 
continues for the rest of his life.”  Tommy achieved the 
title of “Commodore” for the many hours spent fishing 
for wahoo off the coast of the Bahamian Islands.  In 
the mid-1990s, Tommy and his friends were out-fished 
in a wahoo championship tournament by a group of 
fisherman from Bermuda.   Frustrated, but determined 
to win, Tommy traveled to Bermuda and hired one 
of Bermuda’s most famous fisherman to teach him 
their techniques for catching fish.  Armed with the 
knowledge of techniques learned in Bermuda from his 
“retained expert,” Tommy won two wahoo tournaments 
and, over the years, placed in numerous others.  Many 
believe that Tommy derives the same joy from winning 
fishing tournaments as he does from winning a big case 
for a client. 

Final Thoughts

Tommy Malone—Trial Lawyer is a must read for all 
lawyers, but especially for those of us who work “in 
front of the rails” trying cases to juries. I found myself 
staying up late to find out how Tommy’s trials ended, 
and isn’t that the mark of a good book? An excellent 
book that “tells the tale of a great lawyer who has done 
such great good for others, those others who are labeled 
in Scripture as “the least of these.”  Loaded with over 
fifty photographs and “war stories” from inside many 
of his notable trials, this is your chance to be moved, to 
be inspired and to celebrate a trial lawyer who has truly 
changed the way that all lawyers try cases in front of 
juries.

Tommy Malone -- Trial Lawyer
continued from previous page



GENERAL PRACTICE AND TRIAL SECTION STATE BAR OF GEORGIA

“Georgia’s Largest Law Firm”

For members of the State Bar of Georgia:

Name:_________________________________________________________________________________________________

State Bar #:_____________________________________________________________________________________________

Address:_______________________________________________________________________________________________

City, State & Zip: _______________________________________________________________________________________

E-Mail: ________________________________________________________________________________________________

Application date: _______________________________________________________________________________________

Cost: $40, payable by check to the State Bar of Georgia, and send to:
The General Practice & Trial Section, 104 Marietta Street, NW, Suite #650, Atlanta, GA 30303   

________________________________________________
Signature

APPLICATION FOR MEMBERSHIP IN THE GENERAL
PRACTICE & TRIAL SECTION OF THE STATE BAR OF GEORGIA

Editor:
David A. Sleppy, 649 Irvin St., P.O. Box #689, 
Cornelia, GA 30531

PRESORTED
STANDARD

U.S. POSTAGE
PAID

Atlanta, Georgia
Permit No. 1447

GENERAL
PRACTICE &

TRIAL SECTION




