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From the President 

In This Issue

The YLD: A Year for 
#PurposeThroughService

This Bar year has presented numerous chal-
lenges that have forced us to confront un-
comfortable issues, step out of our comfort 
zones and change. While we, as lawyers, find 
ways to navigate the COVID-19 pandemic, 
ongoing confrontation with social issues 
and reminders of racial injustice throughout 
our country, we must not sacrifice our duty 
to the public in administering justice to the 
communities we serve. While these stressful 
times have disrupted our physical and mental 
health, our professional associations and our 
daily lives, we have to remain steadfast in our 
professional oaths. 

As the 74th president of the State Bar 
of Georgia’s Young Lawyers Division, I 
am proud to serve in a time that presents a 
unique opportunity to meet these challenges 
head on and create enduring change for the 
future of our communities, profession, and 
organization. The year 2020 began with high 
expectations and lofty goals for my year as 
president guided by recent successes: my 
wife and I expected our second child; I was 
promoted to partner at my law firm Lewis 
Brisbois Bisgaard & Smith; Will Davis, the 
73rd president of the YLD put the YLD in 
a very promising position; the State Bar of 
Georgia under the leadership of Darrell Sut-
ton and a very dedicated Executive Commit-
tee made great strides to improve our mem-
ber services and benefits; and, I was crowned 
league champion in my Mercer Law Fantasy 
Football league. However, COVID-19 thrust 
our country, state and communities into a 
time of uncertainty, presented with new and 
old challenges. We were destined to confront 
these challenges and the need to promote ef-
fective change has never been more clear.

I am encouraged by the number of leaders 
in the YLD who have already risen to the chal-

lenge by providing innovative programming 
to address the current environment. The 
uncertainties presented by 2020 could eas-
ily result in apathy and indifference, but our 
committee chairs, directors and local affiliate 
leadership have stepped up to meet the chal-
lenges of the day and produced great results. 

The response to the challenge I issued 
when I was sworn in as president has been 
admirable, swift, innovative and encourag-
ing. All of which cannot be overstated. 

As you will recall, my first challenge to 
the young lawyers of our state, was to ad-
dress systemic racism in our communities, 
our justice system and our profession in 
order to promote necessary changes to end 
the instruments of inequality and injustice. 
State Bar President Dawn Jones is providing 
a framework for change through the estab-
lishment and appointment of a committee 
on racial bias and injustice. The YLD has 
similarly made changes to meet these chal-
lenges with an expansion of the Board of Di-
rectors to include directors who will have a 
specific focus to bring about discussions on 
the realism of inequality that presents itself 
in our local communities. 

The second challenge to expand and 
strengthen the YLD’s community service 
activities has already been answered with 
a chorus of activity and new programming. 
While most organizations are finding it dif-
ficult—if not impossible—to continue their 
normal activities, programs and services, 
somehow the YLD has managed to expand 
our contributions to the public during these 
fragile times. With the aid of pioneering 
leadership from our Board of Directors, in-
cluding Chris Bruce, Donavan Eason, Jena 
Emory, Lindsey Macon, Jamie McDowell, 
Samantha Mullis, Andy Navratil  and Pame-
la Peynado Stewart, the YLD has witnessed 
an impressive expansion of our program-
ming both in the quality of our services, the 
number of people reached and added new-
innovative measures. These efforts will be 
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Meet the Editors

LaKeisha R.
Randall

Ashley
Akins

We are thrilled to be the co-editors of The 

YLD Review this year! We have both spent 
many years of active service in the YLD and 
look forward to another exciting year. 

We have several goals for The YLD 

Review for our new Bar year. As you may 
notice with this issue, we have increased 
the number of articles within each issue. 
We are also collaborating with various 
YLD affiliates and specialty bar associa-
tions across the state. Understanding that 
we are stronger together, these partner-
ships will increase our readership and the 
breadth of legal issues, and forge stronger 
statewide relationships. And finally, we 
will cultivate a theme for each new issue. 
For this issue, we have highlighted civility 
and professionalism. We encourage you to 
check out our interview with Chief Justice 
Melton on page 8 about why civility is so 
important to our profession, especially in 
light of the changes wrought by the CO-
VID-19 pandemic. 

The YLD Review will continue to be a ro-
bust resource for lawyers to find insightful 
and engaging content on a variety of topics. 
In order to accomplish our goals this year, 
we are counting on you. We encourage 
young lawyers from all practice areas and 
all corners of Georgia to submit an article 
for our newsletter. If you are interested in 

From the Editors

writing an article, please do not hesitate to 
contact us. We look forward to your sub-
missions, and we hope to see you at a YLD 
event soon!

About Us

Ashley Akins
Ashley is an associate in the School & Colleges 
Law Practice at Nelson Mullins in Atlanta. 
She practices in the areas of K-12 and higher 
education law and workers’ compensation de-
fense. Ashley considers the booming metrop-
olis of Brooklet, Georgia, as her hometown. 

She completed her undergraduate work at 
Georgia Southern University and earned her 
law degree from Mercer University. Ashley 
has been a member of the State Bar of Geor-
gia since 2013. Ashley is a 2014 YLD Leader-
ship Academy graduate and has twice served 
as a co-chair for the both the YLD Signature 
Fundraiser and YLD Leadership Academy.

LaKeisha R. Randall
LaKeisha is the managing partner of The 
Randall Firm, LLC, an Atlanta-based law 
firm that specializes in personal injury, di-
vorce, family law and estate planning. 

Before launching The Randall Firm, 
LaKeisha was the senior advisor to the judg-

S T A Y  C O N N E C T E D  W I T H  T H E  Y L D

@GeorgiaYLD 

@GeorgiaYLD

flickr.com/yld

@georgiayldgeorgiayld.org

Young Lawyers 
Division State 
Bar of Georgia

es of the City of Atlanta, served as in-house 
trial counsel at a Fortune 50 insurance com-
pany and subsequently specialized in per-
sonal injury, trucking litigation and medical 
malpractice while in private practice. 

LaKeisha is a native of Atlanta, Georgia, 
and attended Georgia State University and 
North Carolina Central University School 
of Law. She joined the State Bar of Georgia 
in 2012 and The District of Columbia Bar 
in 2016. 

LaKeisha is a graduate of the 2015 YLD 
Leadership Academy. She has served as a 
district representative for the Northern 
District on the YLD Representative Coun-
cil, as well as multiple terms on the Board of 
Directors and as a Georgia delegate for the 
American Bar Association. She was also the 
inaugural chair of the YLD for the Georgia 
Association of Black Women Attorneys.

LaKeisha regularly teaches CLEs regard-
ing litigation, leadership, attorney wellness 
and trial practice across the country. She’s 
been honored as Top 40 Under 40 by the 
National Trial Lawyers and the National 
Black Lawyers Association. LaKeisha was 
also selected to author and edit a book enti-
tled Her Story: Lessons in Success From Lawyers 

Who Live It, a collection of essays written by 
prominent women litigators from across the 
United States. YLD

http://www.theatlantacoach.com/
https://www.americanbar.org/products/inv/book/275379537/
https://www.americanbar.org/products/inv/book/275379537/
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Finding Your Happiness During a Pandemic, 
Social Unrest and Elections

Randi M.
Warren

2020 is an unprecedented year that has 
forced us to revise ordinary routines, tossed 
us reluctantly into a new normal and of-
fered an onslaught of negative news. We 
are mourning loved ones who fought and 
lost their battle with COVID-19, and suf-
fered profound trauma because of the sense-
less killings of individuals like George Floyd, 
Ahmaud Arbery and Breonna Taylor.

These deaths have reignited a long-
standing movement in response to insti-
tutionalized and systemic racism that has 
targeted people of color. If that was not 
enough, a further numbing effect came with 
the worldwide grief felt from the deaths of 
legends like Kobe Bryant, the “good trouble” 
trailblazer Congressman John Lewis, our 
WaKanda forever Black Panther Chadwick 
Boseman and U.S. Supreme Court Justice 
Ruth Bader Ginsburg or “Notorious RBG,” 
among others. Lastly, we have endured a po-
larizing election with a runoff still to come.

How can you move past a paralyzing re-
ality? That was my exact question when my 
world forever changed two years ago. My 
mother and best friend, Linda Warren, un-
expectedly passed away. My brother and I 
suffered a traumatic blow that resulted in tre-
mendous grief as we navigated our new nor-
mal. We joined a club that no one contem-
plates joining and whose membership cannot 
be revoked. This was the hardest thing I have 
ever experienced. So what did I do? I got qui-
et, unplugged from social media and purpose-
fully began to reset. My mother equipped her 
children with a toolbox of faith, grace, resil-
ience and purpose. Nine months later, I pulled 
out all of my tools and pivoted to begin my 
healing. I left my position as an associate at 
a prominent Atlanta law firm and moved to 
Columbus, Georgia, to begin my career as in-
house counsel for a large corporation.

This new journey was filled with trepi-
dation, joy and fulfillment as I entered into 
the supplemental insurance world with a 
company that values its customers and em-
ployees. I joined a new church home, which 
satisfied and soothed my soul that yearned 
for connectedness. For the first time in many 
years, I reclaimed my ballet shoes as an ad-
junct faculty member at a youth dance con-
servatory. And lastly, I joined a tennis league.

Even with this renewed peace, my grief 
still overtakes me at times, and when that 
happens, I go with my emotions. When I 
am quiet, I intuitively hear my mother as 
she reminds me to be still and to stand in 
my authentic self. For me, my angel mother, 
faith, family and friends remind me daily 
that I have so much to live for and in spite 
of astronomical loss, social unrest and global 
pandemic that are swirling around, I have 
found my happy again.

I recognize the tools I used to navigate 
my new normal are invaluable, and I want 
to share these tools in time of uncertainty. 
To find your happy:

Give Yourself Grace
Everyone faces trauma and major setbacks. 
it is through these moments that you rec-
ognize you are doing the best you can, so 
be gracious and recognize the beauty of be-
ing human.

Acceptance
Grief is no fun. Accept the pain you feel is 
part of the birthing stage to your next level. 
You will always remember the pain because 
it is a part of your story. As you get stronger, 
you will learn how to cope, and hopefully, 
you will share your experience with others 
as a testimony of overcoming.

Meditate
Moments of stillness allow you to recali-
brate and release. Finding these moments of 
quiet resolve gives you mental fortitude to 
manifest your destiny.

Unplug from Social Media
Social media can be enjoyable as you journey 
in the lives that people choose to show you. 

GETTYIMAGES.COM/NADIA_BORMOTOVA



Volume 62, Issue 1 THE YLD REVIEW  5

However, reality is not picture perfect. At 
times, social media can invoke feelings of a 
romanticized lifestyle and popularity based 
on the number of followers and “likes”. Tak-
ing this time away allows undivided atten-
tion to yourself, and it protects your peace.

Journal
Write through your pain. This is a good 
release and a constant reminder of how far 
you have come.

Exercise
Take care of your temple. Working out 
gets your endorphins flowing and keeps 
you healthy.

Remember to Laugh
Laughter is really medicine as it heals the 
brokenhearted. Watch a funny movie, tell 
jokes and share funny stories. 

Connect With Family and Friends 
In this time of solitude, remain connected 
to your loved ones. As you might be “all 
zoomed out”, try writing a letter or sending 
a package of goodies to family and friends. 

Be Thankful
In all you do, wake up each morning with 
a spirit of gratitude. In your pain, you still 
have so much for which to be thankful.

Seek Therapy
Professional help is beneficial in helping to 
identify coping skills. Also, having an unbi-
ased listener with professional expertise to 
help you find acceptance, healing, and a push 
to the next level of your journey to happiness.

Live Your Life 
You have one life, so you dictate each next 
chapter of your life. Live your life well! YLD

Randi Warren is the corporate transactions 

associate counsel with Aflac in Columbus and a 

2017 graduate of the YLD Leadership Academy. She 

has also served on the YLD Board of Directors.

LAWYER ASSISTANCE PROGRAM

800-327-9631

There is no cost for a State Bar of Georgia member to use this 

program, which provides six clinical sessions per calendar year 

with an independent, fully licensed counselor near your office 

or home. All sessions are strictly confidential.

Contact the LAP confidential hotline at 800-327-9631, or email Lisa Hardy, 

Vice President, CorpCare Associates, Inc., at lisa@corpcareeap.com. 

The State Bar of Georgia’s Lawyer Assistance Program (LAP) is a 
confidential service funded by the State Bar to help its members with life’s 

difficulties. In order to help meet the needs of its members and ensure 
confidentiality, the Bar contracts the services of CorpCare Associates, Inc., 

a Georgia-headquartered national counseling agency.

The LAP provides a broad range of helping services to members seeking 
assistance with depression, stress, alcohol/drug abuse, family problems, 

workplace conflicts, psychological and other issues.

Work Life Program for assistance with child care, elder care and financial 
advice 

Referral to a wide 

range of public and private 

resources and community 

programs

Confidentiality under 
Part VII, Lawyer Assistance 

Program, Rule 7-303

Six prepaid clinical 
sessions per calendar year

24-hour hotlineassistance and crisis
counseling

Lawyers Helping Lawyers 

peer-to-peer program —

visit www.georgiaLHL.org

for more info
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promoted under the social media hashtag 
#PurposeThroughService. 

As an example, the YLD worked with 
county election boards and the secretary of 
state to sign up lawyers across Georgia to vol-
unteer as poll workers in the General Elec-
tion. The State Bar of Georgia is one of the 
first bar associations in our country to initiate 
a program of this caliber, and the program 
has received praise from local, state and na-
tional organizations. The pandemic created 
a need for poll workers throughout the state, 
and young lawyers answered the call with 
more than 80 attorneys seeking to volunteer 
to serve their communities as poll workers in 
the first two weeks of the program. 

Additionally, the YLD has identified a 
number of ways to assist in the challenges 
presented by COVID-19 in the operation 
of our state schools and the issues faced by 
teachers, parents and students. YLD mem-
bers have started to volunteer to read to 
students to relieve both parents and teach-
ers from the monotony of online and virtual 
programming. Lawyers interested in volun-
teering time to read to students are invited to 
reach out to YLD Director Stephanie Wilson 
at stephaniew@gabar.org for more details.

The YLD’s Women in the Profession 
Committee led by Jena Emory and Lindsey 
Macon has expanded the estate planning 
services already offered by the YLD’s Wills 
Clinic to offer similar services to nurses and 
teachers. Given the added responsibilities 
thrust upon nurses, medical personnel and 
teachers in aiding our society’s battle with 
COVID-19, the YLD has dedicated the en-
tire month of November to creating wills for 
those on the front lines in the battle against 
COVID-19. We will team with Atlanta Legal 
Aid to provide these services to a database of 
heroes who have taken on new challenges to 
ensure our state continues to operate under 
the current pandemic. I could not be more 
proud of our Women in the Profession 
Committee’s leadership during these times 
and their innovative programming to meet 
the current demands of our communities. 

In addition to the work they are already 
doing in various areas of professional service, 
every YLD committee will be challenged to 
host or co-host at least one community ser-
vice event in the fall and spring of the 2020-

21 Bar year. I have spoken with several com-
mittee leaders and local affiliate leaders who 
are working to bring similar programs to 
their members and local communities. 

The co-chairs of our award-winning 
YLD Leadership Academy have realized the 
changing environment and worked to trans-
form our program to excel in the midst of a 
global pandemic. Autumn Cole, Sara Fish, 
Taylor Hanks and Nicole McArthur have 
dedicated countless hours to ensuring our 
program will continue in 2021 with a new 
class of lawyer-leaders across our state and 
have guaranteed that our impressive class of 
2020 will be able to finalize their require-
ments for graduating this upcoming Bar 
year. Make no mistake, this was not an easy 
task and required creative thinking to deter-
mine the best course of action. We are con-
fident that our YLD Leadership Academy 
class of 2020 will fully realize their potential 
and benefit from the reach of our program 
by combining with our upcoming 2021 class.

YLD Newsletter Co-Editors Ashley 
Akins and LaKeisha Randall have worked 
tirelessly to expand our award-winning pub-
lication, The YLD Review. As you peruse this 
edition, I know you will find that the con-
tent has been diversified and expanded to the 
benefit of our members. This year, The YLD 

Review will work with the Multi-Bar Lead-
ership Council to collaborate on articles, 
content and happenings within each of the 
volunteer bar associations across Georgia to 
ensure a more diverse newsletter. In an ef-
fort to save on costs, we will no longer send 
the newsletter out in print form. The YLD 

Review will continue to be published online. 
One of the most important ventures this 

year is that the YLD will advance the mission 
of the State Bar’s attorney wellness program 
among the young lawyers of Georgia. Our 
goal is to remove the stigma surrounding 
mental health by addressing it at each of our 
YLD meetings. This is particularly impor-
tant amid the increased stress brought on by 
the tolls of COVID-19 and division over ra-
cial inequality and injustice. We have already 
hosted one successful virtual wellness pro-
gram and we will work with the State Bar’s 
Wellness Committee to continue to offer 
our members nationally recognized services 
to aid with mental and physical wellbeing. 

I plan to create a database of lawyers who 
will serve as mentors for the young lawyers 
in our state. My predecessor, Will Davis, 
provided a blueprint for future leaders of 
the YLD on how to navigate these difficult 
times. In the June 2020 edition of the Georgia 

Bar Journal, he specifically highlighted the 
importance of the Transition Into Law Prac-
tice Program as the vehicle on which we seek 
volunteer mentors. I would be thrilled if our 
more experienced Bar members would con-
tinue their leadership efforts by serving as 
mentors for new attorneys. My alma mater, 
Mercer Law School, worked hard to ensure 
that every 1L had a mentor if they requested; 
I want to continue that practice in the State 
Bar of Georgia. If you have practiced law for 
more than seven years, I encourage you to 
volunteer to serve as a mentor to a young 
lawyer. Our profession will benefit greatly 
from these efforts of leadership. 

We are entering a time of great opportu-
nity and expansion for the services we pro-
vide to the public and the needs for leadership. 
I am honored to be your President during 
these tumultuous and demanding times. We 
must not miss this moment. To ignore the 
calling before us and not rise to the occasion 
would be a travesty of epic proportion. I am 
asking you, the young lawyers of our state, 
to roll up your sleeves, adhere to your oath 
and to meet the needs of the public we serve. 
To remain on the sidelines during this diffi-
cult time in our country’s journey would be a 
great disservice to the laws we have dedicated 
ourselves to serve. For the men and women 
of the legal profession in Georgia, our time to 
determine our legacy has arrived. 

I call on my fellow YLD members to decide 
where we stand and take this opportunity to 
ensure that when we look back on 2020, we look 
back with admiration, gratitude, and esteem 
for how we confronted our current challenges. 
We do that with renewed commitment to 
our communities and profession by finding 
#PurposeThroughService. The opportunity 
to lead not only our own generation, but the 
generations before us and after us is here. How 
will you respond? YLD

Bert Hummel is a partner at Lewis Brisbois in 

Atlanta and president of the Young Lawyers Division 

of the State Bar of Georgia.

mailto:StephanieW@gabar.org
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Wellness Resources From the State Bar

Brittanie
Browning

2020. Enough said. This year has been a ma-
jor challenge on many levels for everyone. 
Between handling a global pandemic, social 
change, home schooling and billable hours, 
2020 has taken our stress levels to an all-
time high. It is important to take the time 
to step back and re-evaluate how we cope 
with and handle stress, especially now. The 
State Bar of Georgia has resources available 
for lawyers to get any support necessary to 
overcome the stress and struggles. It is para-
mount to focus on our mental, social and 
physical well-being right now. 

Mental Well-Being

Use Your 6
Georgia Lawyers Living Well focuses on 
resources to support lawyers with pro-
gramming such as the Lawyer Assistance 
Program (LAP), which provides six prepaid 
counseling sessions per year for every Bar 
member. This program is confidential and 
runs through an outside affiliate. When 
you call CorpCare Associates, Inc., a trained 
counselor will screen the call to provide ap-
propriate resources near you. It is a free 
resource (including the counseling sessions 
for up to six visits). Talking to someone out-
side of your family or friend circle can help 
to give clarity and insight into your situa-
tion. This season is challenging, but you do 
not have to go through it alone. LAP also of-
fers referrals for work-life balance resourc-
es. Find out more online at https://www.
gabar.org/wellness/index.cfm. #useyour6  
#lawyerslivingwell

Social Well-Being
As lawyers, we have a skillset that can 
help our communities, which is both a 
privilege and responsibility. Let’s support 

one another. Volunteering makes a positive 
impact during this time as we band together 
as a community. It is a mood booster to 
help someone else, and it reminds us we are 
not alone. Many volunteer organizations 
have been hit with a lack of manpower 
due to social distancing requirements. 
See how you can help support your local 
nonprofits during this difficult season. The 
YLD sponsored the Poll Worker Program 
to volunteer and support the importance 
of voting as a poll worker. Not only is it a 
way to support the voting process, you are 
eligible for up to six hours of CLE credit. 

Besides volunteering, social health re-
quires a social connection. Make time to visit 
friends and family. This year has affected ev-
eryone in different ways, and it is important 
to check on each other’s well-being. Zoom 
and FaceTime are great for “seeing” people 
but try to also make time to actually see 
friends and family in person. Parks and pati-
os are great options to be physically near one 
another while remaining socially distanced. 
Connection is something we all need. 

Physical Well-Being
Beyond wearing a mask and washing our 
hands, keep stress in check with a walk, run 
or even an exercise class. Check on You-
Tube for free online exercise classes or see 
if there are outdoor exercise classes being 
offered near you. 

Given the limited ability to travel right 
now, it is the perfect time to see all that 

Georgia has to offer. Get outside and away 
from the computer screen by exploring 
some of Georgia’s state parks for a hike. 
Close to metro-Atlanta are Sweetwater 
Creek and Panola Mountain, which offer 
trails for all levels of hiking experience. A 
couple hours outside the city are a number 
of other parks to explore. Whether you vis-
it Cloudland Canyon in North Georgia or 
Providence Canyon in southwest Georgia, 
our state offers awesome staycation oppor-
tunities to explore the beautiful landscapes 
offered here. Cloudland Canyon provides 
amazing vista views in the north Georgia 
mountains, while Providence Canyon is a 
mini Grand Canyon right in our own state. 
Beyond hiking, some of our state parks also 
have golf and disc golf courses. 

Join a running club or practice yoga 
in the park. These activities are better to-
gether, so make sure to invite friends and 
family. As Bar members, we get discounts 
at a number of fitness centers around the 
state. Check out https://www.gabar.org/
wellness/physical/wellness_resources.cfm 
to find out more and see what’s near you. 

Remember, you are not alone in this 
trying time. Everyone is battling something 
right now and it is a sign of strength to get 
support when it is needed. We are in this 
together and we will make it through this 
together. #YLDStrong YLD

Brittanie Browning is an attorney with Hall Booth 

Smith, P.C., in Atlanta and is the secretary of the 

Young Lawyers Division of the State Bar of Georgia.

GETTYIMAGES.COM/RIKKYAL
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An Interview With Chief Justice Harold 
Melton, Supreme Court of Georgia

Judicial Spotlight

We noticed that you joined the bench of the 

Georgia Supreme Court when you were only 38 

years old. Did you always aspire to be a jurist?

No. I didn’t even decide to go to law school 
until my senior year in college, and at that 
point, I was interested in criminal prosecu-
tion and international law. After I took my 
first course in international law, I lost inter-
est pretty quickly. When I got my first legal 
job at the Attorney General’s Office, they 
stuck me in property tax law; it was clear 
that I was not in control of my fate. 

I knew that after working in the Attor-
ney General’s Office, I would have a num-
ber of options, if and when it came time to 
leave. I next went to the Governor’s Office. I 
never thought a judicial appointment to the 
Supreme Court would be next. 

I took one of those personality tests 
when I was in college, and the counselor 
explained that my results showed that I was 
going to be a lawyer, a minister or a coun-
selor. I recently realized that I pretty much 
do all three now.

As a young lawyer, I was told that working at 

the AG’s office could improve your writing 

skills. Was that true for you? Do you attribute 

any other experiences there to your success?

Yes, I agree that writing skills are devel-
oped working in the AG’s office. My boss 
there told me that if I ever had a legal ques-
tion, don’t go to the books—go walk down 
the halls. The people involved in litigating 
the cases in the books were right down the 
hall. You could get their perspective and any 
other help you needed. 

Did you receive any pivotal 

advice as a young lawyer that 

has carried you throughout 

your career?

I’ve been fortunate to have a 
good number of mentors and 
people who just looked out 
for me, bosses that were just 
very caring.  

One boss at the AG’s of-
fice, Dan, was a great, great 
man. For every career ques-
tion that I’ve ever had, I would 
go to a number of people and 
seek advice, but Dan’s advice 
was always spot on. When I 
considered joining the Gov-
ernor’s Office, I went to see 
Dan. He sat there a while and 
said, “Well, it’s hard to turn 
down a seat at the table.” I 
talked to a lot of people about 
that job, but it all came down 
to that one point—it was hard 
to turn down a seat at the ta-
ble. When you walk into the 
state Capitol, and you’re sitting around the 
table and the governor asks what you think, 
you realize this is a big deal. It was a real 
honor to be at the table.

That kind of advice is important. We 
have to value what it means to sit at tables 
and have frank conversations about the is-
sues that surround us. Take advantage of the 
access that we have to local officials or local 
leaders and ask “[w]hat do you think about 
this? What can we do differently?”

And another point about the mentors: 
they don’t have to look like you. Dan was 
an older, white male from the suburbs of 
Rome, Georgia, and we have nothing in 
common demographically. But, it was a 
great relationship. If an older attorney asks 
if you want to go to a deposition, your an-
swer needs to be yes. When they start ask-
ing personal questions about your life and 
what you want to do, that’s an indicator that 

the relationship is starting to form. I hope 
young lawyers are wise enough to take ad-
vantage of those opportunities.

Any other advice?

Don’t get so bogged down into the work that 
you don’t walk around the office and get to 
know people—say hi to people and be seen. 
Be open to opportunities to work on projects 
that don’t fit in your particular pigeonhole.
 
We have a new crop of young lawyers who 

have graduated law school since the pandem-

ic began, or are in their first year or two of 

practice. How we practice has shifted tre-

mendously over the past few months. Do you 

have any advice to those young lawyers who 

are feeling a little nervous about the future of 

their career?

We all like certainty. We love certainty. And 
there is a lot of comfort that comes with 
certainty. But the reality is that this is not 

Chief Justice Harold Melton, Supreme Court of Georgia

LaKeisha R.
Randall

Ashley
Akins
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a space where certainty is as available as we 
would like. One of the tricks of life is mak-
ing peace with those moments were you just 
don’t have certainty. 

Knowing what you can control and re-
solving to not worry about that which you 
can’t control is a life skill. 

Thanks to the pandemic, there has been a shift 

in terms of technology use in our practice. 

Young lawyers seem very excited about these 

changes and are thrilled to see remote deposi-

tions, calendar calls and things of that nature. 

Do you think these technology changes are here 

to stay? Do you think this is a good change, or 

do you have concerns?

The greatest barrier before was the intimi-
dation factor that some of us older lawyers 
had. But we have no choice now but to get 
up to speed and overcome those barriers. 
So that threshold has been passed. And I 
absolutely think, and hope, that for things 
like status conferences, we continue to use 
virtual technology. There is no reason for 
a lawyer to get in his or her car to drive 
downtown or even across the state for a 
20-minute status conference with a judge 
and bill a client for that. I hope that we con-
tinue to use that technology for things that 
make practical, common sense. 

One of the concerns that we’ve had as a 
bar organization has been the lack of law-
yers in certain areas of the state. The idea 
that we might be able to bridge that gap by 
use of technology is another positive devel-
opment potential.

As we have shifted to remote work, there is less 

water cooler conversation within the office 

and between opposing attorneys before deposi-

tions or court. Do you think this shift to remote 

work will have a negative impact on attorney 

relationships or civility in the profession? 

I do hope that we don’t go completely re-
mote. The ability to telecommute is going 
to be more appreciated, but we do not want 

that to be to the detriment of good, positive 
working relationships.

The Judicial Council has issued guidelines for 

the judiciary to follow on wellness. Are there 

any particular wellness activities that you in-

corporate into your life?

I was doing great [before COVID], playing 
basketball once a week. Recently, I’ve begun 
playing pickle-ball.

With oral advocacy opportunities being far 

fewer, how do you recommend young law-

yers cut their chops or learn effective oral 

advocacy skills?

That is a tough situation. One of the things 
that I enjoyed in the AG’s office was the 
notice that if I had a case, it was my case 
all the way, even if it went to the U.S. Su-
preme Court. But with lawyers becoming 
much more specialized, and now they have 
the solicitor-general and appellate lawyers, 
things are different. Working in the public 
sector is probably a good format for hav-
ing a lot of practical experience or maybe 
working for a nonprofit for quick experi-
ence, though there is a compromise because 
you don’t make near the same money as in 
private practice. The hours tend to be good, 
and the experience tends to be good.

Do you have any tips or strategies for young 

lawyers when they encounter an opposing 

attorney that is unprofessional or uncivil? 

Particularly those opposing attorneys that are 

doing a little more than advocating for their 

client because they are crossing a line and have 

been practicing for decades longer than us?

The first thing I would say is trust your in-
stincts. If you think an attorney is acting in-
appropriately or overly aggressively, chances 
are, they are. So don’t question yourself 
constantly. Assume it’s them and then your 
focus can be on how to handle this difficult 
person. The best way to handle this situa-
tion, especially in a litigation context, is to 

keep wearing the “white hat.” You cannot be 
the one who is playing fast and loose with 
discovery responses just because they are 
playing fast and loose with discovery re-
sponses. You’re going to need to go to the 
court and ask the judge to compel or issue 
sanctions, and you don’t want your oppos-
ing counsel to say, “Well let me tell you what 
they’re doing, too.” You want to be the person 
who says that you’ve given everything they 
want. Always be above the fray, as it will 
make your situation easier to handle. Make 
sure that you have done everything that is 
legally required, and maybe even a little bit 
more, and then you can show that their side 
is creating problems. The beauty of Zoom or 
video platforms is that it’s probably easier to 
have an immediate record that you can take 
to judges as proof. The good judges will tell 
you, “Please don’t hesitate to let me know if 
there’s a problem,” because they realize that 
the sooner they get on top of it, the sooner 
the case can get moving in the right way, as 
opposed to being distracted by all the sides 
or issues.

There have been a lot of recent studies, par-

ticularly with the American Bar Association, 

that indicate that the legal community is far 

behind other industries with retention of di-

verse attorneys and women lawyers of color. 

What do you think the profession can do to 

improve those relationships within the Bar?

I think there would be some assumptions 
about life circumstances and the extra rigor 
of practicing law that would be a barrier 
for folks who are dealing with social issues 
that are out there, but if we are behind the 
medical profession with regards to reten-
tion, then that’s very telling. I don’t really 
know the answer.

I know to find out the answer to those 
types of dynamics, you really have to probe, 
ask lots of questions and do some critical 
surveys. It takes time, training, some re-
structuring, some accommodating to read-

Knowing what you can control and resolving to not worry about that which you 
can’t control is a life skill.
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just and find ways to accept those groups. 
We need diversity on the bench as long 

as we offer up the court process as a way 
to resolve disputes and answer social issues. 
We have to give some type of assurance that 
the process is race-neutral, general-neutral, 
economically-neutral, and that we’re mak-
ing decisions based upon factors that matter. 
And one of the ways that we provide that 
type of confidence is by sheer optics. It does 
not mean that an African-American must 
litigate on behalf on an African-American, 
but there needs to be a fair chance of rep-
resentation from diverse backgrounds. We 
need to give the picture that the judicial sys-
tem is inclusive and sensitive to the needs 
of all. 

Do you have any advice for young lawyers 

that are suffering from imposter syndrome? 

When you go to law school, you first walk 
around thinking, “How did I get here?” And 
then by the time you leave, you look around 
at everyone else, thinking “How did they get 
here?” It takes a while to develop confidence. 

If you have a background that doesn’t 
match everyone else’s, you do wonder how 
you fit in. I think there is a lot to be said for 
relaxing and not being intimidated by peo-
ple. Just learn to enjoy people. If someone is 
from a different background, and they say 
“Hey, let’s go fly fishing,” and I’ve never done 
it before, then let’s go fly-fishing. Learn 
about other people. Learn about cultures. 
People like talking about themselves, so 
listen. Relax and assume the best of people.

As I’m sure you’re aware, social media can be a 

scary place these days. We have an upcoming 

election that seems to be creating drama and 

lots of negative rhetoric. Many young lawyers 

are feeling unsure and confused about our fu-

ture as a country and as a profession. Do you 

have any thoughts that you would like to share 

about what appears to be a difficult period in 

American history?

We shouldn’t call it anything less than that— 
a difficult period. But we should put it in 
perspective. We have had difficult periods 
before, and every time, the people living 
in the midst of those periods are absolutely 
convinced that the nation is falling apart. If 
you go back to the Vietnam War, the Civil 

Rights era, World War I, World War II—
they all thought the world was falling apart. 
And that’s just in the history of our country, 
but there have been difficult periods in the 
history of man. 

In the terms of rhetoric and political 
animosity, we think this is new, but it’s not. 
It’s not new if you read the history of our 
country. You can read about how Alexander 
Hamilton and Thomas Jefferson couldn’t 
stand each other. We actually had a sitting 
vice president of the United States kill one 
of our founding fathers. That is a pretty se-
vere rivalry in politics, so consider that we 
are not there right now. We can overcome 
this period, and we can survive this. We are 
not irretrievably broken, but we do have to 
rise above. 

We need to learn how to have conversa-
tions about what’s going on and have differ-
ences without demonizing those who dis-
agree with us. We need to work together on 
things where we can find common ground. 
We also need to recognize that there’s not 
one solution to every problem. 

Another thing is somewhat encouraging 
here. We are having broader conversations 
about how to improve some of the social 
dynamics that are out there. I’ve never seen 
such a broad conversation, probably in the 
history of our country, about how to im-
prove these dynamics. 

Is there anything that you miss about practic-

ing law that you don’t get to do as a justice on 

the Supreme Court of Georgia?

I did enjoy representing clients. I liked 
building that relationship and building that 
trust. But I don’t miss arguing in front of a 
judge or just arguing, period. I like making 
decisions. It’s not as isolated here as working 
on the federal bench. In the administrative 
part of my job, I work with all aspects of 
the State Bar and have formed more rela-
tionships than I ever thought I would in this 
workplace. I have really enjoyed it. YLD

Ashley Akins is an associate at Nelson Mullins Riley 

& Scarborough LLP in Atlanta and is co-editor of The 

YLD Review.

LaKeisha R. Randall is managing partner of The 

Randall Firm, LLC, in Atlanta and is co-editor of The 

YLD Review.

S
T

A
Y

 
C

O
N

N
E

C
T

E
D

 
W

I
T

H
 

T
H

E
 

Y
L

D

@GeorgiaYLD 

@GeorgiaYLD

flickr.com/yld

@georgiayld

georgiayld.org

Young Lawyers 
Division State 
Bar of Georgia



Volume 62, Issue 1 THE YLD REVIEW  11

Don’t Be That Attorney: Maintaining 
Professionalism in Depositions

I’ve been through a lot of depositions. Just 
how many you ask? A lot. 

When I first started practice, my men-
tor, Camille Godwin, knew that throwing 
me into the deep end was the most effi-
cient way for me to learn to swim—either 
I would learn quickly or I would drown. 
Because of this, some of my earliest de-
positions were those that would ordinar-
ily be taken or defended by an attorney 
many years my senior. This gave me the 
practical benefit of gaining experience 
quickly—not just with the substantive and 
procedural intricacies of depositions, but 
also by exposing me to a vast variety of 
opposing counsel, both taking and defend-
ing. While my experience has taught me 
a great many things, one is the important 
realization that all young attorneys will 
ultimately understand:

There is that attorney. We all know that at-
torney. We have all been in a deposition with 
that attorney. And if you don’t know who that 
attorney is, then you are that attorney. 

Don’t be that attorney.

Zealous Advocacy Does Not Mean 
Unprofessional Advocacy
The preamble to the Georgia Rules of Pro-
fessional Conduct states that as an “advocate, 
a lawyer zealously asserts the client’s posi-
tion under the rules of the adversary system.” 

A distinguishing feature of that attorney 
is that he or she reads only the former part 
of that sentence and ignores the latter.  A 
zealous lawyer is not an unprofessional one 
and the goal of advocating for your client’s 
position must be taken in tandem with the 
rules of professionalism that govern the ad-
versarial system. Two that are commonly 
implicated in the context of a deposition are:

Rule 3.1(a)
A lawyer shall not “file a suit, assert a posi-
tion, conduct a defense, delay a trial, or take 
other action on behalf of the client when 
the lawyer knows or when it is obvious that 
such action would serve merely to harass or 
maliciously injure another.”

Rule 3.4(a)
A lawyer shall not “unlawfully obstruct an-
other party’s access to evidence.”

Obstruction of the discovery process is 
universally held by courts to violate these 
rules. In fact, comment to Rule 3.4 expressly 
provides that its purpose is to protect the 
fairness of the adversarial system from the 
damage that these tactics cause:

The procedure of the adversary system 
contemplates that the evidence in a case is 
to be marshaled competitively by the con-
tending parties. Fair competition in the 
adversary system is secured by prohibitions 
against destruction or concealment of evi-
dence, improperly influencing witnesses, ob-

structive tactics in discovery procedure, and the 
like (italics added).

In the context of a deposition, that at-
torney most commonly violates these rules 
through the use of abusive behavior or im-
proper objections.

Abusive Behavior: The Overt 
Obstructionist
A professional lawyer does not berate, yell 
at, belittle, curse at, or threaten the deponent 
or opposing counsel. That attorney does.

There are, unfortunately, plenty of court 
orders and disciplinary opinions that involve 
that attorney.1

The first time a professional attorney ex-
periences this will be jarring. There is one, 
and only one, appropriate response when 
you are stuck in a room with that attorney 
who insists on utilizing abusive behavior:

Do. Not. Engage.

That attorney thrives off the reaction 
he or she earns from their unprofessional 
behavior. Your responses, however justi-
fied, will do nothing but antagonize and ex-
acerbate the behavior. Furthermore, from 
a practical standpoint, it is in your client’s 
best interests for you not to engage. While 
you may win the battle, you will not win the 
war. Remember that the judge is not present 
with you in that room. Without accompa-
nying video, deposition transcripts under-
standably do a poor job of relaying inflec-
tion. When the court reviews the transcript 
of a deposition in which you chose to shout 
back at that attorney, you risk the court be-
ing unable to distinguish who was the pro-
fessional attorney and who is that attorney. 

In such situations, it is better to respect-
fully ask that attorney to refrain from such 
behavior. Give them several chances. If they 
insist on continuing, adjourn the deposition 
and seek an order from the court. The judge 
will respect your professionalism and will 
rule accordingly. 

Usually (thankfully) a young attorney’s 
first experience with abusive behavior from 
that attorney is not in the context of a yell-
ing, cursing maniac. Instead, most often 
that attorney comes in the form of a con-
descending senior attorney. The appropri-
ate response to such an attorney is to be 
respectful, but do not yield if you are right. 

I’ll pause here to say that I whole-heart-
edly believe in giving respect to those older 
than us. With age can come knowledge, ex-
perience, and wisdom that are unattainable 
by any other means. However, in the prac-
tice of law, this is a rebuttable presumption. 
And just because someone has seen more 
than you, does not mean they understand it 
better. One of the most dangerous phrases in 
our profession is “that’s the way I’ve always 
done it.” Do not allow yourself to be shaken 
or dissuaded from a course of action you 
know to be right merely by the assurances 
from that attorney saying you’re wrong. 

SEE PROFESSIONALISM, PAGE 22

Tyler R.
Watkins

Professional Development
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Georgia Businesses Should Take Advantage 
of the Georgia COVID-19 Pandemic Business 
Safety Act

Chinazo “Chi Chi” 
Anachebe

GETTYIMAGES.COM/Z_WEI

Most businesses have had to drastically mod-
ify their operations in the new COVID era. 
These unprecedented challenges prompted 
a push for liability protection from the po-
tential flood of civil lawsuits for certain CO-
VID-19 related claims. In response to this 
groundswell of concern, on Aug. 4, 2020, 
Gov.Brian Kemp signed SB 359, the Georgia 
COVID-19 Pandemic Business Safety Act 
(GCPBSA) into law. The GCPBSA shields 
health care providers, health care facilities 
and non-health care entities and individu-
als from certain COVID-19 claims accruing 
before July 14, 2021.

Under the GCPBSA, health care pro-
viders, health care facilities, individuals 
and entities (as defined in the GCPBSA) 
cannot be held liable for damages involv-
ing a COVID-19 liability claim, unless the 
claimant proves that the actions of the 
health care provider, health care facility, 
individual or entity showed “gross neg-
ligence, willful and wanton misconduct, 
reckless infliction of harm, or intentional 
infliction of harm.”

Under certain circumstances, the law 
also provides protection for individuals and 
entities against COVID-19 liability claims 
for transmission, infection, exposure or po-
tential exposure of a claimant on the prem-
ises (other than health care facilities) of such 
individual or entity (other than health care 
providers). The protection is in the form of 
a rebuttable presumption of the claimant’s 
“assumption of the risk,” which means that 
the plaintiff will generally be presumed to 
have assumed the risk of possible transmis-
sion, infection, exposure or potential expo-
sure of COVID-19. 

To qualify for this rebuttal presumption of 
the claimant’s assumption of the risk, individ-
uals and entities must do one of the following:   

1 For premises with ticketed entry, in-
clude the following warning on receipts 

or proof of purchase for entry (e.g. tickets, 
wristbands or businesses receipts) in at least 
10-point Arial font, placed apart from any 
other text:

“Any person entering the premises 
waives all civil liability against this prem-
ises owner and operator for any injuries 
caused by the inherent risk associated with 
contracting COVID-19 at public gather-
ings, except for gross negligence, willful 
and wanton misconduct, reckless infliction 
of harm, or intentional infliction of harm, 
by the individual or entity of the premises.”

2 For all premises (even those with tick-
eted entry), post a sign at the point of 

entry to the premises in large letters of at least 

one-inch in Arial font, placed apart from any 
other text, stating the following warning:

“Warning: Under Georgia law, there is 
no liability for an injury or death of an indi-
vidual entering these premises if such injury 
or death results from the inherent risks of 
contracting COVID-19. You are assuming 
this risk by entering these premises.”

Although such warnings shift the burden 
of proof with regard to a claimant’s assump-
tion of the risk, businesses must continue to 
use sound judgment to protect themselves 
from liability and prevent unnecessary risk 
and exposure to patrons. All businesses are 
strongly encouraged to continue practicing 
CDC guidelines and following Gov. Kemp’s 
executive orders. YLD

Chi Chi Anachebe is an attorney with Hartman 

Simons & Wood LLP in Atlanta and serves on the 

YLD Board of Directors.
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Building Community in the Midst of COVID

Riane N.
Sharp

It’s no secret that COVID has presented 
numerous challenges that permeate life in 
every way. One professional challenge is 
diminished opportunities for building rela-
tionships within the legal community. With 
most events and meetings either cancelled 
or virtual, there are few opportunities to see 
anyone outside of family, and even fewer 
opportunities to meet new people. Yet, it 
is important to continue connecting in this 
current environment.

Nurture Current Relationships
Before meeting new people, take time to 
cultivate your existing relationships. Touch 
base with those you already know, including 
your coworkers. With many of us working 
remotely, we hardly see our colleagues and 
the occasional office Zoom is not the best 
way to catch up. Some key ways to check 
in include calling, sending a text or send-
ing a handwritten note. While checking on 
them, don’t forget to share any updates you 
may have. 

The best relationship building is organic. 
Nothing is more natural than reaching out to 
a person when you think about them. If you 
read an article or hear a song that reminds 
you of someone, tell them. Just finished a 
book that you think they would really en-
joy? Recommend it! Create a new self-care 
routine they should try? Share it! People ap-
preciate knowing they are thought of. 

Start With Existing Connections
After you catch up with those you know, 
ask them to introduce you to someone they 
think you should connect with. If you have 
someone in mind, don’t wait for their sug-
gestion, let them know. It’s easier to meet 
people through friends and acquaintances. 
Once you get recommendations for new 

people to connect with, just do it. Reach 
out without wanting anything other than 
to introduce yourself and get to know them. 
Note: while some people will be really recep-
tive, others may never respond. That’s OK. 
Don’t be discouraged; keep reaching out. 

Create Opportunities Through 
Shared Interests
While we may prefer to meet new people 
in person or through a mutual colleague, 
there are still opportunities to connect 
with those we don’t yet know on our own. 
Think about what you want to learn and 
how you want to grow throughout this ex-
tended period of social distancing. Listen 
to podcasts, read articles and attend webi-
nars that align with these goals. As you ex-
pose yourself to a new topic, note featured 
speakers, authors or hosts that inspire you 
the most. Often podcast guests and webinar 
presenters provide their contact informa-
tion and welcome outreach from listeners 
or attendees. In other cases, people are easy 
to find on LinkedIn. Start a conversation 
with them by discussing your shared in-
terests. Ask them a follow up question or 
provide your perspective on an issue. This 
first interaction may lay the foundation for 
a new relationship.

Don’t Be Limited by Geography
We live in an interconnected world. Yes, 
we’re attorneys in Georgia, but that does 
not mean we cannot benefit from develop-
ing relationships with someone in Houston 
or Washington, D.C. If your shared interest 
or existing connection leads you to expand 
your community out of state, embrace it.

It’s Relationship Building, Not 
Networking
The use of the terms relationship building 
or connecting, instead of networking is 
intentional. Relationship building is not a 
one-time activity. It is done over time and 
without an immediate need or ask. The best 
analogy I’ve heard for relationship building 
is that it’s like a savings account, you have to 
put something in it before you take anything 
out. Right now is a great time to invest in 
your relationships.

COVID has altered our way of life, but 
it does not have to stop us from connecting.

If you enjoyed this article and would 
like to connect, send me a message on 
LinkedIn. YLD

Riane Sharp is an associate at Winter Capriola 

Zenner, LLC, in Atlanta and a member of the 2020 

YLD Leadership Academy.
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Georgia, Beware: COVID-19 & Liability Waivers

Earl R.
King Jr.

COVID-19 has changed many aspects of 
life, creating new risks and uncertainties. A 
major uncertainty for businesses is whether 
third parties will sue, alleging they con-
tracted COVID-19 due to the business’ fail-
ure to implement reasonable precautions to 
prevent its spread on its premises. Because 
it is impossible to eliminate the possibility 
that third parties may fall ill after visiting 
a business (regardless of the actual source of 

their infection), businesses need a strategy to 
mitigate this potential liability.

On Aug. 5, 2020, Gov. Brian Kemp 
signed into law, the Georgia COVID-19 
Pandemic Business Safety Act (the Act), ef-
fective immediately. The Act amends the 
Georgia tort claims law to provide new 
definitions, exceptions and a presumption 
against liability. There is a general shield 
against liability so long as the businesses 
did not act with gross negligence, willful 
and wanton misconduct, or reckless or in-
tentional disregard in relation to someone 
being exposed and/or contracting COV-
ID-19. Although the law appears to focus on 
healthcare, it applies to any “healthcare facil-
ity, healthcare provider, entity, or individ-
ual.” The term “entity” is defined extremely 
broadly to encompass most any business.1 

In addition to the general shield against 
liability, businesses that provide a written 
warning are further protected by a rebut-
table presumption that the person trying 
to sue assumed the risk of being exposed or 
contracting COVID-19 by entering the fa-
cility or engaging with the business. To be 
eligible to assert the presumption, business-
es must post the warnings at a point of entry 
to the premises, and for special events, can 
print the warning on tickets or wristbands. 

The Act only provides a defense to 
lawsuits—plaintiffs can still file suits, and 
businesses will incur defense costs to de-
fend against the lawsuit. Businesses also are 

potentially liable for damages if the plaintiff 
can prove the exceptions (gross negligence, 
willful and wanton misconduct, etc.) to the 
shield the statute provides. Moreover, the 
law only protects Georgia businesses and 
their owners for potential or actual expo-
sures to COVID-19 that occur through July 
14, 2021. Georgia joined 21 other attorneys 
general urging Congress for a similar na-
tional law.

While in Georgia this provides some 
protections for businesses, other jurisdic-
tions have yet to weigh in on the matter. 
Certain industries that expose customers 
to unavoidable risk, such as recreational 
sports, have historically used waivers to 
manage liability. In light of the unavoidable 
risks posed by the COVID-19 pandemic, 
other businesses may now be wondering 
whether COVID-19-specific waivers in 
which patrons assume the risk of contract-
ing the disease can provide them with pro-
tection. While certain considerations and 
limitations may constrain the benefits of 
such waivers including varying jurisdic-
tions, and the substance of the waiver, such 
liability waivers can provide greater certain-

ty and stability during the difficult process 
of reopening.

While state law on the enforceability of 
liability waivers in which patrons expressly 
assume certain risk vars by jurisdiction, 
where waivers can be enforced, courts gen-
erally consider the following factors in de-
termining whether a waiver will be upheld:

Clearly Defined Risks
The terms of the agreement must clearly 
state the conduct that caused the harm in 
order to protect the business from liability.2 
If the language of the waiver is overbroad 
(so that it attempts to insulate the business 
from every form of potential liability), it 
may be deemed unenforceable. 

Clear Acceptance
It must be clear that the third party not only 
agreed to (i.e., signed) the waiver, but also 
that she was in fact aware of and understood 
what she was agreeing to in order for the 
court to find that she expressly assumed the 
risk contemplated in the waiver.3

GETTYIMAGES.COM/ANASTASIIA_NEW
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Disparity in Bargaining Power
An express assumption of risk will not be 
enforceable where there is such disparity in 
bargaining power between the parties that 
the agreement does not represent a free 
choice on the part of the signatory. 

Public Policy
Courts are unlikely to give effect to a waiv-
er where the assumption of risk is contrary 
to public policy.4 This inquiry generally 
turns on how important the business’ ser-
vices are to the public and how many alter-
natives are available.

In conclusion, courts may enforce a 
properly drafted liability waiver. A waiver, 
no matter how well drafted, however, may 
not protect the business absent its reason-
able compliance with applicable regulations. 
Georgia, beware! YLD

Earl King is associate vice president and associate 

general counsel at Lendmark Financial Services 

in Lawrenceville and a member of the 2020 YLD 

Leadership Academy.

Endnotes
1.  The Act defines Entity as “any associa-

tion, institution, corporation, company, 
trust, limited liability company, part-
nership, religious or educational orga-
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municipality, other governmental office 
or governmental body, department, di-
vision, bureau, volunteer organization; 
including trustees, partners, limited 
partners, managers, officers, directors, 
employees, contractors, independent 
contractors, vendors, officials, and 
agents thereof, as well as any other orga-
nization other than a healthcare facility.”

2. Flood v. Young Woman’s Christian 
Ass’n of Brunswick, Georgia, Inc., 398 
F.3d 1261, 1264 (11th Cir. 2005).

3. My Fair Lady of Georgia, Inc. v. Harris, 
364 S.E.2d 580, 581 (Ga. App. 1987).

4.  Lovelace, et al. v. Figure Salon, Inc., 179 
Ga. App. 51, 52, 345 S.E.2d 139 (1986).
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Sticking Points: An Analysis of Georgia 
Federal Courts’ Recent Daubert Rulings in 
First-Party Property and Subrogation Cases

Mary Alice
Jasperse

Rulings on Daubert motions should not 
be underestimated. A favorable ruling can 
provide confidence and credibility while an 
unfavorable ruling can undermine any pos-
sibility of success at trial. By taking note of 
recent rulings on motions to exclude, we as 
advocates can prepare more effective mo-
tions to exclude and advise our experts on 
issues that may arise. 

Federal Rule of Evidence 702 governs 
the admissibility of expert testimony, which 
provides that “a witness qualified as an ex-
pert by knowledge, skill, experience, train-
ing, or education” may testify in the form 
of an opinion “if (1) the testimony is based 
upon sufficient facts or data, (2) the testi-
mony is the product of reliable principles 
and methods, and (3) the witness has ap-
plied the principles and methods reliably to 
the facts of the case.”1 In applying this rule, 
trial judges have the “special obligation” to 
act as “gatekeepers” to ensure only expert 
testimony that is both relevant and reliable 
is admitted.2 “District courts are charged 
with this gatekeeping function to ensure 
that speculative, unreliable expert testimony 
does not reach the jury under the mantle of 
reliability that accompanies the appellation 
‘expert testimony.’”3 Under this unique obli-
gation, the court must make an independent 
inquiry into the reliability and relevance of 
all proffered expert testimony.4  

Unless a district court’s decision to admit 
or exclude an expert is “manifestly errone-
ous,” the ruling will be upheld on appeal.5 
This wide breadth of discretion yields re-
sults that vary from case to case and judge 
to judge. The following will discuss recent 
rulings on motions to exclude in Georgia 
federal courts and the Eleventh Circuit and 

will specifically focus on experts tendered 
and challenged in first-party property or 
subrogation cases involving fire losses, wind 
damage and mold damage.

Fire Losses
Origin and cause experts who opine that a 
fire was caused by an intentional act should 
not take it personally when their opinions 
become the subject of a Daubert challenge. 
Indeed, in Dobbs v. Allstate Indemnity Co., the 
policyholder alleged the insurer wrongfully 
denied the underlying fire claim in relying 
in part upon material misrepresentation 
and concealment made by the policyholder.6 
Allstate sought to exclude the policyholder’s 
origin and cause expert Ricky Turner, who 
opined that there was not conclusive evi-
dence that the fire was intentionally set; and 
therefore, the fire was accidental.7 This “ac-
cidental” loss classification was based upon 
the theory that a cat knocked over a lamp, 
which sparked and resulted in the ensuing 
fire.8 Judge Tilman E. Self III denied the de-
fendant insurer’s motion to exclude Turn-
er’s testimony, finding that he applied reli-
able methodology in reaching his opinion 
“including review of documentary and pho-
tographic evidence; independent testing of 
samples collected from the scene; and visit 
to the scene (albeit years later . . .)”9 Notably, 
in his opinion regarding the admissibility 
of Turner’s origin and cause opinion, Judge 
Self did not discuss NFPA 921 or whether 
Turner should be permitted to opine that 
the fire was “accidental” or merely “undeter-
mined” based upon the evidence gathered.  

Judge Story recently used a finer comb 
when analyzing origin and cause testimony 
in a subrogation dispute.10 In National Surety 

Corp. v. Georgia Power Co., National Surety 
Corporation issued payments to its insured 
for fire damage to a horse arena and then 
sought to recoup those payments from 

Georgia Power, alleging negligent work 
on the barn’s electrical system caused the 
fire.11 While various motions to exclude 
were argued, the most notable discussion 
related to the origin and cause opinion of 
National Surety’s expert Edward Brill. Brill 
opined that “the probable cause of the fire 
is due to an electrical malfunction at the 
Georgia Power electric meter that was 
damaged when the meter was removed 
and reinstalled multiple times by Georgia 
Power prior to the fire.12 Brill’s “electrical 
malfunction” theory as to causation rested 
on his finding of arcing near the electrical 
meter.13 Georgia Power challenged the reli-
ability of Brill’s opinion on the grounds that 
“(1) Brill did not rely on sufficient facts and 
data; (2) Brill could not rule out alterna-
tive causes; and (3) Brill’s theory of causa-
tion rests on critical assumptions he did not 
support with data.”14 Judge Story agreed, 
finding that Brill’s opinion was speculative 
and unreliable and excluding Brill’s opin-
ion on the grounds that it took too large a 
leap between the physical evidence and the 
conclusion reached.15 Specifically, the court 
pointed out (and Brill conceded) that “arcing 
in the meter does not rule out the possibility 
that the arcing was the result of the meter 
being attacked by the fire.”16

 Also, because 
certain electrical components were not re-
covered in the fire debris, the court noted 
that Brill could not opine with certainty as 
to whether the arcing resulted from fire at-
tack (as opposed to a fault or malfunction 
from the arc site). 

Judge Michael Brown took a similarly 
discerning look at the opinion proffered by 
origin and cause expert Jeff Morrill in the 
Trias v. State Farm Fire & Cas. Co. decision.17 
In that case, State Farm denied the plaintiff/
insured’s homeowner’s insurance claim aris-
ing from a fire on the grounds that the in-
sured concealed or misrepresented material 
facts and violated the “intentional acts” pol-
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icy provision, prohibiting recovery.18 State 
Farm based this denial, in part, on their 
expert Jeff Morrill’s opinion that the fire 
was intentionally set. During litigation, the 
plaintiff/insured sought to exclude Morrill’s 
opinion on the grounds that it was based 
upon a “negative corpus” methodology con-
demned by NFPA 921.19 “Negative corpus” 
methodology implies that a conclusion has 
been reached by eliminating other alterna-
tives but without affirmative proof sup-
porting the conclusion.20 Morrill attempted 
to defend his opinion by pointing out the 
lack of fuel load and irregular fire patterns 
observed, which were consistent with an 
ignitable liquid being poured in the area of 
origin.21 Also, Morrill eliminated certain ac-
cidental causes of fire, as the electricity was 
disconnected from the property at the time 
of the loss, the home was unoccupied and 
secured, and no evidence of smoking activi-
ties at the property existed.22 Judge Brown 
found that while Morrill did not enter the 
speculative realm of negative corpus, “Mor-
rill merely opined that the lack of accidental 
causes suggests that the fire was incendi-
ary.”23 Judge Brown allowed Morrill to tes-
tify about his investigation and observations 
and permitted Morrill to testify as to how 
accidental causes were eliminated; how-
ever, Morrill could not testify that the fire 

was “incendiary.”24 In the court’s opinion, 
this information would arm the jury with 
sufficient information to determine if the 
plaintiff was entitled to recover.25 In reach-
ing this opinion, Judge Brown downplays 
Morrill’s testimony regarding irregular 
burn patterns, fuel loads and fire dynamics 
as building blocks of his conclusion that the 
fire was “incendiary.”  

Judge Eleanor Ross in the Northern 
District of Georgia took a more permis-
sive approach when evaluating motion to 
exclude an origin and cause expert in Ali v. 

Travelers Home and Marine Ins. Co.26 In that 
case, the defendant insurer denied coverage 
for a house fire loss on the basis of “inten-
tional loss” and material misrepresentations 
and concealment made by the insured. The 
plaintiff/insureds filed suit. In a motion to 
exclude that Drew Eckl & Farnham’s Kar-
en Karabinos and the author argued late 
last year, the defendant insurer sought to 
exclude the plaintiffs’ origin and cause ex-
pert Gary Farge on three (3) methodology 
challenges: (1) that Farge failed to identify 
a competent ignition source; (2) that his 
conclusions concerning the first fuel ig-
nited are not supported by scientific test-
ing or facts in the record; and (3) that Farge 
fails to identify what evidence or technical 
note supports his opinions regarding cross 

contamination.27 Specifically, the defendant 
insurer argued that Farge classified the fire 
as an “accidental” electrical cause without 
identifying the specific arc site that led to 
the fire’s ignition.28 Because numerous arc 
sites existed in the area of origin, the specific 
arc site that allegedly resulted in the fire was 
a threshold determination in identifying the 
first fuel ignited and eliminating fire attack 
as a cause (as opposed to fault or malfunc-
tion from the circuit itself).29 The court 
rejected this challenge, finding it sufficient 
that Farge narrow the cause to one of six 
arc sites (without identifying which of the 
six was the ultimate cause).30 The defendant 
insurer also took issue with Farge’s dis-
missal of debris samples that tested positive 
for ignitable liquid on the grounds that the 
“false positive” samples were derived from 
firefighters tracking debris around the prop-
erty after the fire.31 Even though Farge did 
not interview these firefighters or identify 
the arc site that allegedly caused the fire, the 
court found that Farge’s utilization of “cog-
nitive testing” or using his own experience 
as a sounding board for his opinions, suf-
ficient to support his opinions and denied 
the defendant/insurer’s motion to exclude.32 
Thus, Judge Ross gave greater deference to 
the role of an expert’s experience in reach-
ing a fire classification conclusion than 
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either Judge Story or Judge Brown in the 
opinions discussed above.

Wind Damage
Opening our eyes to the world beyond fire 
damage claims, the Eleventh Circuit re-
cently upheld Judge Lisa Godbey Wood’s 
order excluding causation opinions prof-
fered by wind damage experts.33 The cov-
erage dispute at issue centered on whether 
certain roof damage was caused by winds 
from Hurricane Matthew. Greater Hall of-
fered John Kern, Shawn Brown and Alfred 
Teston as experts and Southern Mutual 
moved to exclude all three in the district 
court action. Kern inspected the property 
six months after the loss and opined that 
the “majority” of the damage was due to 
winds causing uplift pressure on the roof. 
However, he had no idea how to test his 
theory, did not have any scientific or ob-
jective basis for his opinion and did not 
know what rate of error should be applied. 
Judge Wood excluded this opinion as un-
reliable and the Eleventh Circuit upheld 
this exclusion. Shawn Brown opined that 
the roof damage “was caused by high winds 
and rain which occurred in October, 2016.” 
However, Brown admitted he was “not an 
expert in wind or wind velocity,” that he 
did not base his opinion on science, but 
merely used “common sense.” The Elev-
enth Circuit similarly upheld the district 
court’s exclusion of Brown’s opinion un-
der the “manifestly erroneous” standard of 
review. Lastly, expert Alfred Teston was 
not timely disclosed by counsel for Greater 
Hall. Because Teston sought to offer an 
opinion as to a central issue of causation 
without having personally observed the 
wind event, coupled with counsel’s failure 
to disclose his identity or provide a copy of 
Teston’s report within the district court’s 
deadlines, the Eleventh Circuit upheld the 
lower court’s exclusion of Teston. Thus, 
even when experts are identified based 
upon experience as opposed to training, 
requirements that opinions be rooted in 
scientific principles remains vital.

Mold Damage
In the final opinion up for discussion, Judge 
Eleanor Ross found the methodology lack-
ing in a mold growth expert’s opinion in 
Scheinfeld v. LM General Ins. Co.

34 There, the 
plaintiff insured sought to exclude the opin-
ion of Jared Powell, P.E., about the cause and 
duration of mold growth in a coverage dis-
pute regarding coverage under a homeown-
ers’ policy.35 Specifically, Powell found that 
“(1) water overflowing one or more master 
bathroom fixtures caused water damage; (2) 
the lack of climate control caused conditions 
favorable for fungal growth; and (3) the fun-
gal growth had been ongoing for at least six 
months.”36 Although Powell’s qualifications 
were challenged, the court found that Pow-
ell’s industry experience, including 200 claim 
investigations involving water intrusion is-
sues and 30 investigations focused on mold 
analysis sufficient to pass muster.37 How-
ever, in discussing the reliability of Powell’s 
testimony and the methodology utilized, 
the court found Powell’s report lacking in 
“analysis and application” and noted that 
Powell did not present how or why his ex-
perience and relied-upon articles led him to 
his proffered conclusions.38 Therefore, the 
court excluded Powell’s “conclusory” opin-
ion on the grounds that it lacked analytical 
support.39 It is unclear if the concept of “cog-
nitive testing” was argued or considered as a 
component of Powell’s methodology.

In summary, experts can only draw 
opinions based upon the evidence available 
and their own experience and training. As 
advocates, we can assist our clients and ex-
perts to gather as much evidence as possible 
and draw conclusions that leave no analyti-
cal holes. YLD

Mary Alice Jasperse is a senior associate in the 

Atlanta office of Drew Eckl & Farnham, LLP, and is a 

graduate of the 2018 YLD Leadership Academy.
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Family Violence Awareness

Jamie
Rush

The Twin Plagues
It may be years before we know the full im-
pact the COVID-19 pandemic has had on 
our lives. As an attorney with Georgia Legal 
Services Program (GLSP), I talk to family 
violence survivors who say that the stress 
of their new normal has made their volatile 
situations much worse. 

Losing a job, finding childcare and help-
ing a child with distance learning have 
added obstacles to the already often com-
plicated process of leaving an unstable and 
dangerous situation. Survivors like Ms. Ap-
pleton are forced to navigate complicated 
systems, now plagued with uncertainty due 
to COVID-19. Less than 10 weeks after a 
difficult labor and delivery of her newborn, 
Ms. Appleton was hit and pushed by the fa-
ther of her child. He screamed at her and 
her children and threw lit cigarettes at her. 
Ms. Appleton and her children lived in the 
home that her abuser owned. She lost her 
income because of her pregnancy and the 
COVID-19 pandemic. Escaping the violence 
and finding another place to live during the 
height of the COVID-19 pandemic was 
scary and challenging. 

Ms. Appleton’s local domestic violence 
shelter referred her to GLSP for representa-
tion in her family violence protective order 
case.  A GLSP attorney helped Ms. Appleton 
get a protective order, which studies have 
shown will stop or reduce violence in 75 
percent of these types of cases. The order 
allowed Ms. Appleton to stay in the home 
while she searched for housing to become 
independent of her abuser. 

Holistic Resources to Help Victims 
Escape  
When Ms. Appleton’s abuser violated the 
order and continued to harass her by filing 
a dispossessory action to remove her and 

her four children from the home, GLSP 
defended the dispossessory and got it dis-
missed. GLSP’s Victim of Crime Naviga-
tor Program provided funding for rent and 
utilities for a new apartment and referred 
her for victim compensation for medical 
treatment, loss of support, and counseling 
for herself and her children. 

In addition to the housing funds, sur-
vivors like Ms. Appleton can get help en-
rolling in Medicaid, Temporary Assistance 
for Needy Families (TANF), Supplemental 
Nutrition Program (SNAP or food stamps) 
and Victims Compensation. As sheltering 
in place and social distancing orders are 
changing, many survivors want a divorce 
to permanently separate from their abusive 
spouse. Divorces can be complex, and it is 
always best to hire an attorney if possible. 
However, a lack of income has led many 
survivors to turn to self-help divorce in-
formation available on many court web-
sites across Georgia. The GLSP Family 
Violence Hotline provides free legal advice 
to family violence survivors who qualify 
on topics including divorce, custody and 
child support. 

Get Involved
As a result of GLSP’s attorney and navigator, 
Ms. Appleton was able to enforce the protec-
tive order, escape her dangerous situation, 
and maintain safe, stable housing for her 
and her four children during the pandemic. 
GLSP is a nonprofit corporation whose mis-
sion is to provide civil legal services for per-
sons with low incomes, creating equal access 
to justice and opportunities out of poverty. 
The need for legal assistance has increased 
as the pandemic continues and help from 
pro bono attorneys is critical. If you would 
like to help survivors like Ms. Appleton, visit 
www.glsp.org and click on “Get Involved.” 
GLSP has family violence and other pro 
bono opportunities across the state, and you 
can choose how you want to help from legal 
representation to financial contributions.

For more information about Georgia 
Legal Services Program or to apply 
for services, visit www.glsp.org or call 
1-833-GLSP-LAW (1-833-457-7529). YLD
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COVID-19 and the Lawyer as a Healer  
of the Community

Mitchell B.
Snyder

Living with the impacts of COVID-19 may 
remind us of the old maxim that the first 
professions in society were the clergy, who 
healed the spirit; the doctor, who healed 
the body; and the lawyer, who healed the 
community. Today, our society needs heal-
ing, and the lawyer must properly assume 
the role.

This role involves advising clients and 
resolving disputes between individuals, 
businesses and others which result from a 
once-in-a-lifetime global pandemic. Certain 
disputes are inevitable. What happens when 
the furniture a hotel owner in Columbus 
ordered, which was to be manufactured in 
China, fails to arrive? Does your client have 
to pay for the Saint Simons beach cottage 
they booked and can no longer use? Who 
bears the risk in the contract between the 
graduate and photographer, who was hired 
to take photographs at Georgia Tech’s now 
altered graduation?

Having a basic background on applicable 
legal principles will assist the lawyer in ef-
fectively and efficiently representing clients 
and moving toward a healed community.1 

Here are some basic principles, rules and 
law which may prove helpful in analyzing 
contracts impacted by COVID-19.

Intent
As with any question of contract interpre-
tation, the cardinal rule is to ascertain the 
intention of the parties.2 Here, the analysis 
is no different. If the contract specifically 
addresses what happens, or who is to bear 
the risk, then the contract governs. The 
contract could do so in a number of ways 
including in a force majeure or an Act of 
God clause. A force majeure, French for 
greater force, clause describes any event 

that is unexpected by all parties, not caused 
by any party and affects the relationship be-
tween them, limits the ability of either to 
perform a duty or requires one to intrude 
on a privilege of the other, and is in essence 
an affirmative defense to an alleged breach 
of contract.3 An Act of God clause typically 
refers to natural events and will excuse per-
formance if the contract then becomes im-
possible to perform.4

The language of the contract and any 
force majeure or Act of God clause should 
be evaluated closely. Look to see whether a 
pandemic is covered, or whether COVID-19 
applies. It may also be important to look at 
the timing of the alleged breach or duty to 
perform. COVID-19 was declared a pan-
demic by the World Health Organization at 
least as early as March 11, 2020; President 
Trump declared a national emergency on 
March 13, 2020; and Gov. Kemp declared a 
public health emergency on March 14, 2020. 
Stay-at-home orders were issued in most 
states. When the contract was signed, when 

performance was required and whether a 
pandemic falls under the clause’s language, 
are likely important.

Potential Defenses5

If COVID-19 makes the performance of 
the contract impossible, then impossibility 
of performance may be a valid contractual 
defense.6 If travel bans, labor shortages 
or stay-at-home orders prevented 
performance, then you may be able to use 
this defense.7 However, impossibility that 
is personal to the promisor does not excuse 
performance.8 Therefore, if something 
unique about the promisor made it 
impossible to perform then this defense may 
not apply. Furthermore, this defense does 
not address situations where the benefit is 
impossible to receive. For instance, if you no 
longer need or desire the goods or services 
because of COVID-19, but the other party 
supplies them, then this defense would likely 
not apply to a demand or suit for payment. 
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Furthermore, contract theory goes one 
step further and recognizes that impracti-
cability of performance may excuse perfor-
mance.9, 10 As explained in the Restatement 
of Contracts, a party’s performance is made 
impracticable by the occurrence of an event 
the non-occurrence of which was a basic as-
sumption on which the contract was made, 
and the duty to render that performance is 
discharged, unless the language or the cir-
cumstances indicate the contrary. However, 
“under general principles of contract law  . . . 
difficulty, inconvenience, or unusual cost in 
performing, even though it may make per-
formance of the contract a hardship, does 
not excuse a party from performance of an 
absolute, unqualified undertaking to do a 
thing that is possible and lawful.”11   

Another option is to seek equitable re-
scission or reformation from the court. Re-
scission is an equitable remedy which allows 
a party to an agreement to undo the contract 
in certain instances.12 When a contract is re-
scinded, the parties are not to be left where 
rescission finds them, but rather the origi-
nal status must be restored.13 Reformation 
is appropriate when the contract does not 
express the true intention of the parties due 
to an accident or mutual mistake.14 As in all 
cases, courts have wide discretion to fash-
ion relief in cases of equity and may exercise 
discretion upon consideration of all the cir-
cumstances of a particular case.15 

Damages
Georgia provides damages “for a breach of 
contract are such as arise naturally and ac-
cording to the usual course of things from 
such breach and such as the parties con-
templated, when the contract was made, 
as the probable result of its breach.”16 Of 
course, if certain defenses referenced above 

apply, then this may excuse a party’s per-
formance. However, it may not absolve a 
party who has received some benefit from 
compensating the other party, particularly 
when a party has already partially per-
formed the contract.17

These tenets of contract law will assist 
in guiding analysis and dispute resolution 
in some cases involving contracts impacted 
by COVID-19. Trying times necessitate 
the reminder that both parties and counsel 
alike may be struggling. As Chief Justice 
Melton’s orders declaring and extending a 
declaration of judicial emergency remind us, 
we all should act with “sensitivity to health 
and other concerns raised by court officials, 
litigants and their lawyers, witnesses, and 
others.”18 Now, as much as ever, it is im-
portant to remember the lawyer’s role as a 
counselor, and even a “healer.” YLD

Mitchell Snyder is an attorney at The Minor 

Firm in Dalton and serves as a Northern District 

representative on the YLD Representative Council.
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10. Closely related to impracticability is the 
defense of frustration of purpose where 
a party defends an alleged breach of 
contract on the grounds that the essen-
tial benefit expected under the contract 
when it was formed is no longer avail-
able to the party, and thus performance 
should be excused. 

11. EZ Green Assocs., LLC v. Georgia-Pa-
cific Corp., 318 Ga. App. 655(Ct. App. 
2012)(quotation omitted).

12. Thor Gallery at S. Dekalb, LLC v. Mon-
ger, 338 Ga. App. 235 (2016). 

13. Lytle v. Scottish Am. Mortg. Co., 122 
Ga. 458 (1905). 

14. O.C.G.A. § 23-2-25. 
15. Willard v. Tayloe, 75 U.S. 557 (1870).
16. O.C.G.A. § 13-6-2.
17. Restatement (Second) of Contracts § 

377. 
18. Chief Justice Melton’s Third Order Ex-

tending Declaration of Statewide Judicial 
Emergency in response to COVID-19 
filed June 12, 2020.

Today, our society needs healing, and the lawyer must properly assume the role.
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I have had plenty of instances where 
an attorney many years my senior insisted 
on procedure and behavior I knew to be 
against the rules. As before, being respect-
ful is key. State your position succinctly and 
concisely, allow them to state their objec-
tion and then move on. Professional attor-
neys understand that a deposition is not the 
place to argue with opposing counsel. That 
attorney either does not understand this or 
does not care. If faced with that attorney, 
give them several opportunities to stop, 
then adjourn the deposition. 

If you do, then the court will easily be 
able to ascertain who was professional and 
who was that attorney.  

Improper Objections: The Insidious 
Obstructionist
A professional attorney rarely objects in a 
deposition, if at all. 

This isn’t because they’re bad advocates; 
it’s because they understand they don’t have 
to and aren’t supposed to. O.C.G.A. § 9-11-
32(d)(3)(A) provides that “objections to the 
competency of a witness or to the compe-
tency, relevancy, or materiality of testimony 
are not waived by failure to make them be-
fore or during the taking of the deposition.” 
This broad sweeping provision means that 
any objection other than those that cannot 
be cured at a later date (i.e., form or privi-
lege objections), are preserved. The profes-
sional attorney need not object.   

The reasoning behind this is obvious—
excessive objections interfere with a depo-
sition and obstruct the discovery process. 
Now that is not to say there aren’t many 
professional attorneys who have fallen prey 
to the “that’s the way I’ve always done it” 
phenomenon, and make unnecessary ob-
jections to relevancy, hearsay, or founda-
tion because that’s how they were taught. 
These attorneys need only be respectfully 
reminded that such objections are preserved 
and need not be made. 

On the other hand, that attorney knows 
that these objections do not need to be made 
and yet makes them anyway, even after re-
peated reminders not to. But not all such at-
torneys are so explicit in their obstruction. 
In my experience, the most common form 
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of obstructionist tactic in a deposition is the 
speaking form objection. 

Ordinarily, an objection to form should 
be two words: “Objection, form.” Done. Your 
record is preserved. The only reason you 
should continue talking is if opposing coun-
sel asks you to expand on your objection. 

In contrast, a speaking objection is an un-

solicited explanation for an objection that in-
terrupts a question in an attempt to suggest an 
answer to the deponent. Here is an example: 

Q: What did the defendant say to you?
That attorney: Objection to form. That’s 

vague and doesn’t indicate at what point af-
ter the crash you’re talking about. And it’s 
been asked and answered so I think it’s an 
unfair question at this point. 

A: I don’t know what point after the 
crash you’re referring to. And you’ve already 
asked me that so I don’t think it’s fair. 

You’ll notice that the deponent somehow, 
incredibly, miraculously provides an answer 
that mirrors the objection. Oftentimes how-
ever, the speaking objection is not so obvi-
ous. The classic, and in my experience most 
often used, is the “if you know” objection:

Q: Would you agree that the nursing 
standard of care requires a nurse to accu-
rately document a resident’s condition?

That attorney: Objection, form. If you 
know, you can answer. 

A (An expert nurse with 20 years’ expe-
rience): I uh, I don’t really know what you 
mean. Can you rephrase? 

The “if you know” objection is merely a 
form of coaching a witness by surreptitious-
ly telling them to take issue with a question 
they would have likely answered without 
difficulty. The variety of these speaking 
objections have no limit—including “asked 
and answered,” “don’t guess” and “beyond 
the scope of her expertise.” 

When faced with an insidious obstruc-
tionist who persists on making unnecessary 
objections, the one and only response that 
a professional attorney should provide is: 
“Please refrain from making speaking ob-
jections as they unfairly coach the witness.”

A professional attorney does not argue in 
a deposition. If that attorney persists in their 
conduct—which they will—you have only 
two choices: 1) continue with the deposi-
tion; or 2) if the obstruction is so pervasive, 

adjourn the deposition and seek an order 
from the court. The record will reflect who 
was professional and who was that attorney. 

Finally, it is important to mention that 
the rules of professionalism apply equally 
to an attorney’s inaction as they do an attor-
ney’s acts. A professional attorney under-
stands that they must take affirmative steps 
to encourage their client to comply with 
the rules of discovery, including instructing 
their client to answer questions when asked 
and remain respectful. That attorney, on the 
other hand, will sit by and allow their client 
to engage in the obstructive tactics he or she 
knows are impermissible. The courts view 
such inaction equally unfavorably. 

Professionalism is Easy
It is. It really is. While the old adage “treat 
others how you want to be treated” should 
be enough, attorneys have more than that: 
we share a profession—a profession that 
even has rules solely to promote and pro-
tect professionalism. A 2012 Gallup survey 
rated the honesty and ethical standards of 
different professions. Attorneys came in 
lower than car salespeople and insurance 
salespeople. Our public perception is di-
rectly proportional to how we treat each 
other. There is never an excuse to be un-
professional. The beauty of our profession 
is that we can come from different walks of 
life, cultures, or backgrounds and still share 
a common bond. 

Every one of us can be whatever attor-
ney we want to be.

Just please, don’t be that attorney. YLD

Tyler Watkins is a trial and litigation attorney at 

Watkins Law Firm, LLC, in Roswell. He specializes in 

civil litigation.

Endnote
1.  See Debra Cassens Weiss, Lawyer Denies 

Brandishing His Gun During a Deposi-

tion; Court Reporter Kept Typing in Tense 

Situation, AbA JournAl, October 6, 2016, 
https://www.abajournal.com/news/
article/motion_claims_lawyer_pulled_
out_a_gun_during_deposition_court_
reporter_cont.
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A Young Lawyer’s Role in Fighting  
Voter Suppression

Ashley M.
Lee

As members of the State Bar of Georgia, 
each one of us recited the Attorney’s Oath 
during the swearing-in ceremony. We 
swore, among other things, to support 
and defend the U.S. Constitution and the 
constitution of the state of Georgia. I will 
never forget the excitement that I felt on 
that morning! As supporters and defend-
ers of both of these constitutions, we ef-
fectively accepted the charge to uphold our 
constitutional democracy. The pulse of 
our democracy is the right to vote. The de-
nial or abridgment of such right through 
voter suppression severely undermines 
our democracy. 

Voter suppression is generally defined 
as strategic attempts to influence the out-
come of an election by discouraging or 
preventing targeted groups from voting. 
Voter suppression tactics include, without 
limitation, extreme voter purging, defec-
tive voting machines, voter intimidation, 
excessive long lines, felony disenfranchise-
ment laws, and digital disinformation (i.e., 
online posts regarding false information 
about deadlines, requirements and polling 
locations). While some of these tactics are 
not new, voter suppression has no place 
in our democracy. These examples make 
it clear that young lawyers can play a criti-
cal role in fighting voter suppression. Here 
are four practical ways young lawyers can 
get involved: 

1 Vote
Please take the time to make sure you 

vote in every election—whether by absentee 
ballot, early in-person voting or on election 
day. It is no secret that the General Election 
is a very important election, but all elections 
are important. No matter who you vote for, 
please just vote!

2 Opportunity to Use Your Skills
Because of our training, professional 

skills and societal status, young lawyers are 
uniquely positioned to fight voter suppres-
sion through litigating cases, drafting laws 
and regulations that protect voting rights, 
engaging in advocacy efforts, lobbying leg-
islatures to enact voting rights laws, and 
volunteering with organizations such as 
the national, nonpartisan Election Protec-
tion coalition.

3 Teach Others About Their  
Voting Rights

Voter education is a material element in the 
fight against voter suppression. Voters must 
understand critical deadlines and applicable 
voting requirements. I recently completed 
an exercise where I reviewed the state elec-
tion officials’ websites for all 50 states and 
the District of Columbia. I was incredibly 
surprised at how difficult it was to find basic 
voter information, such as voter registration 
deadlines and early voting start dates. As 
young lawyers, we can learn Georgia’s voting 
laws and then use our expertise to educate 
fellow Georgians.

4 Engage and Mobilize Others  
to Vote

One easy way to engage and mobilize others 
to vote is to remind all of your eligible fam-
ily, friends, neighbors, colleagues, church 

members, and other contacts to create a vot-
ing plan, provide them with critical voting 
information, discuss ballot measures with 
them, answer their questions about voting, 
and most importantly, encouraging them 
to vote! If you are able to do so, consider 
donating money to reputable organizations 
fighting voter suppression.

Protecting the right to vote for all eli-
gible American citizens will help to ensure 
that our democracy survives. It is my hope 
that you will join me in the fight to end voter 
suppression so that every eligible American 
citizen can have the ability to fully exercise 
and enjoy the right to vote. YLD

Ashley Lee is corporate counsel with The Coca-Cola 

Company in Atlanta.

GETTYIMAGES.COM/PONOMARIOVA_MARIA

IMPORTANT VOTING 
INFORMATION

 Î The voter registration 
deadline is Dec. 7.

 Î Early voting begins on Dec. 14.

 Î For more information about 
runoff elections, contact your 
County Registrar’s Office.

https://georgia.gov/register-to-vote
https://elections.sos.ga.gov/Elections/countyregistrars.do
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Savannah YLD Supports America’s Second 
Harvest of Coastal Georgia

Alec
Chappell

Affiliate Spotlight

The Savannah Bar Association’s Young 
Lawyers Division raised $529 for Ameri-
ca’s Second Harvest of Coastal Georgia as 
part of Georgia’s ninth annual Legal Food 
Frenzy. The annual fundraising drive was 
established by the Georgia attorney general, 
the Young Lawyers Division of the State 
Bar of Georgia and the Georgia Food Bank 

Association. The 2020 competition used 
an online fundraising platform due to the 
coronavirus pandemic.

Statewide, the Savannah YLD ranked 
22nd in the Legal Organization Category 
for Total Points with 2,118 total points and 
20th in the Legal Organization Category for 
Points Per Person with 52 points per per-
son. Under the scoring system, each dollar 
raised represents 4 points, with opportuni-
ties for bonus points. The Savannah YLD’s 
point total was equivalent to 2,118 meals.

Additionally, on June 13, 2020, seven 
YLD members volunteered at Second Har-

vest’s Savannah Volunteer Center. The 
volunteers prepared bags of breakfast food, 
with each bag containing a carton of milk, a 
juice box and a packet of cereal. The Savan-
nah YLD looks forward to next year’s Legal 
Food Frenzy and to future opportunities to 
support America’s Second Harvest of Coast-
al Georgia. YLD

Alec Chappell is the career law clerk for Chief Judge 

Edward J. Coleman III at the U.S. Bankruptcy Court 

for the Southern District of Georgia in Savannah 

and is the communications co-chair for the 

Savannah YLD.

COVID-19 UPDATES
The State Bar of Georgia and the YLD have resources available 
to you during the pandemic. Please visit www.gabar.org for 
more information or email any of the YLD officers.

We’re here for you!
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Do you miss court?
Volunteer to serve in the all-virtual 
2021 Mock Trial Season!

While your local State and Superior courts are still working through  
their reopening plans for jury trials, the State Court of Milton County  
in Miltonville is open for business virtually! We need volunteers
to serve in our judging panels from Jan. 30 – March 21.

Trials will be held at the time slots below, and each slot will have  
eight to 11 trials at one time. Help with one or 10; we’ll take ‘em all!

• Saturday: 9:30 a.m. and 1:30 p.m.
• Sunday: 1:30 p.m.
• Monday – Thursday: 6:30 p.m.

Sign me up! Visit bit.ly/2021JPRegistration.
You can also scan this  
QR code to register!

For more information:
www.georgiamocktrial.org
mocktrial@gabar.org





100%ONLINE

https://www.cognitoforms.com/HighSchoolMockTrial/JudgingPanelVolunteerRegistration
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2021 MIDYEAR MEETING | JAN. 7-9
The Midyear Meeting is going virtual!

Check www.gabar.org for the schedule of events  
and registration information.




